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These proceedings are published by authority, for distribution to members of 

the Association. 

Alfred Orendorff, 

Springfield. January, 1884. Secretary, 



The Eighth Annual Meeting of the Association will be held in Springfield, 
commencing Tuesday, January I3th, 1885. 



LmARY OF THE ^ 

JUMtm 



LELABfD STA'^FORB, J*, W* 



H. W. Rokker's Publishing House i 

1884. 
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CONSTITUTION 

OP 

THE ILLINOIS STATE BAR ASSOCIA 



Adopted in Convention, January 4th, 1877, and as finally 

January 6th, 1881, 



I. 

NAME. 

TJiis Association shall be called The Illinois State E 

OIATION. 

II. 

OBJECT. 

The Association is formed to cultivate the science of 
dence, to promote reform in the law, to facilitate the admii 
of justice, to elevate the standard of integrity, honor, and 
in the legal profession, to encourage a thorough and lib 
education, and to cherish a spirit of brotherhood among i 
bers thereof. 

III. 

MEMBERS. 

The members of the Bar of this State attending this co 
this January 4th, 1877, are hereby declared to be membe 
Association, provided they shall, on or before the 1st day 
1877, pay the admission fee and subscribe to this consti 
otherwise in writing notify the Secretary of their acce; 
membership. And also, all members of the Bar of this S 
be admitted to membership who, before that day, shall : 
Secretary of their desire to become members and pay tl 
flion fee, and receive the favorable report of the Comi 
Admissions. 

Any member of the legal profession in good standing 
and practicing in the State of Illinois, may become a m 
Tote of the Association, or upon nomination, after a favora 
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CONSTITUTION OF 



from the Committee on Admissions; and on subscribing to this 
constitution (or otherwise in writing notifying the Secretary of his 
acceptance of membership), and within the period limited by the 
by-laws, paying the admission fee and annual dues of the current 
year. 

IV. 

OFFICERS. 

The oflScers of the Association shall be a Preeident, who shall 
deliver the Annual Address and be ineligible for the term suc- 
ceeding his term of service ; seven Vice-Presidents, one to be chosen 
from each supreme judicial district; an Executive Committee; a 
Committee on Admissions; a Committee on Grievances: a Com- 
mittee on Law Reform; a Committee on Legal Education; a 
Committee on Legal Biography ; a Secretary and a Treasurer, all 
of whom shall be elected at the annual meeting and hold their 
oflSces until the next annual meeting of the Association : Provided, 
any one or more of the above-mentioned committees may be filled 
by appointment by the President, if the Association so direct. 

V. 

PRESIDENT. 

The President, or (in his absence) one of the Vice-Presidents, 
or (in the absence of all of them) one of the members, shall 
preside at all meetings of the Association. 

VI. 

EXECUTIVE COMMITTEE. 

The Executive Committee shall consist of five members. 

The President and Secretary shall be ex officio members of the 
Executive Committee. 

This Committee shall manage the affairs of the Association, 
subject to the provisions of the constitution and by-laws, anc^ shall 
be vested with the title to all its property, as trustee thereof, until 
the Association shall be incorporated; and the Executive Com- 
mittee shall make by-laws for the xissociation, subject to amend- 
ment by the Association. 

VII. 

COMMITTEE ON ADMISSIONS. 

The Committee on Admissions shall consist of five members. 
The proceedings of this Committee shall be deemed confiden- 
tial and shall be kept secret, except so far as written or printed 
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reports of the same shall be necessarily and officially made to 
the Association. 

VIII. 

COMMITTEE ON GRIEVANCES. 

The Committee on Grievances shall consist of five members. 

It shall be the duty of the Committee to receive all complaints 
which may be made in matters affecting the interests of the legal 
profession, the practice of the law and the administration of justice, 
and to report the same to the Association with such recommenda- 
tions as they deem proper. 

The proceedings of this Committee shall be deemed confidential, 
and kept secret, except so far as written or printed reports of the 
same shall be necessarily and officially made to the Associa,tioji. 

IX. 

COMMITTEE ON LAW REFORM. 

The Committee on Law Eeform shall consist of five members. 

It shall be the duty of this Committee to consider and report 
to the. Association such amendments of the law as in its opinion 
should be adopted; also to scrutinize proposed changes of the "law, 
and, when necessary, report upon the same ; , also to observe the 
practical working of the judicial system of the State, and recom- 
mend by written or printed report, from time to time, any changes 
therein which observation or experience may suggest. 

• X. 

COMMITTEE ON LEGAL EDUCATION. 

The Committee on Legal Education shall consist of seven mem- 
bers, to be appointed by the Association from year to year. Its 
duty shall be to examine and report what changes it is expedient 
to propose in the system of legal education, and of admission to 
the practice of the profession in the State of Illinois. 

XL 

COMMITTEE ON LEGAL BIOGRAPHY. 

The Committee on Legal Biography shall consist of so many 
members as the Association shall appoint from year to year. It 
shall be its duty to provide for the preservation, among the archives 
of the Association, of suitable written or printed memorials of the 
lives and characters of deceased members of the Bar of the State, 
and make report thereof to each annual meeting of the Association. 
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STANDING COMMITTEES. 

Every Standing Committee shall, at each stated annual meet- 
ing, report in writing a summary of its proceedings, since its last 
annual report, (except such matters as the constitution or by-laws 
require to be kept secret) together with any suggestions deemed 
suitable and appertaining to its powers, dirties, or business. 

A general summary of all such annual reports, and of the pro- 
ceedings of the annual meetings, shall be prepared and printed by 
and under the direction of the Executive Committee, together with 
the constitution, by-laws (as then existing), names and residences of 
officers, standing committees, and members of the Association, as 
soon as practicable after each annual meeting. 

XIII. 

SECBETABY. 

The Secretary shall keep a record of the proceedings and 
conduct all the necessary correspondence of the Association, and 
discharge such other duties as shall be required of him by the 
Association. 

XIV. 

TBEASUBEB. 

The Treasurer shall collect and (by order of the Executive Com- 
mittee) disburse the moneys of the Association, and discharge such 
other duties as shall be required of him by the Association. He 
shall give security in such sum and in such form, for the safe keep- 
ing of and accounting for moneys of the Association coming to his 
hands, as shall be required by the Executive Committee. 

XV. 

OTHEB COMMITTEES. 

The Association may provide in its by-laws for other standing 
committees, and no matter shall be referred to a special committee 
which is relevant to the function of any standing committee. 

XVI. 

MEETINGS. 

There shall be an annual meeting of the Association held at the 
city of Springfield, on the second Tuesday in January in each year, 
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and such adjourned meetings as the Association, by a vote of three- 
fourths of air present, may determine; and at any such adjourned 
meeting, any business of the Association may be transacted, except 
the election of oflBcers. 

Special meetings may be called at any time by the Executive 
Committee. At such special meetings no business shall be trans- 
acted except such as shall be specified in the notice thereof. At 
every meeting bf the Association the presence of 25 members shall 
be necessary to constitute a quorum. 

XVII. 

FEES. 

The admission fee shall, in all cases, be $3, to be paid as pro- 
vided by the by-laws. 

The annual dues of members shall be |2, and shall be payable 
yearly on or before the first day of the annual meeting of the Asso- 
ciation. 

XVIII. 

EXPULSION. 

Any member may be suspended or expelled for misconduct in 
his relation to the Association, or in his profession, after conviction 
thereof, by such method of procedure as may be prescribed by the 
by-laws ; and all interest in the property of the Association of per- 
sons ceasing to be members by expulsion, resignation, or otherwise, 
shall thereupon vest absolutely in the Association. 

XIX. 

ELECTIONS. 

At the annual meeting in January, 1878, and at each annual 
meeting thereafter, there shall be elected by ballot the oflBcers of 
the Association for the year next ensuing, and they shall hold their 
ofl&ces until the election of their successors. 

In case of a vacancy in any oflSce, it shall be filled by appoint- 
ment by the Executive Committee, which, however, can appoint 
only a Vice-President to the ofl&ce of President. 

XX. 

AMENDMENTS. 

This constitution shall go into eflfect immediately. It can be 
amended only by a two-thirds vote of the members present at an 
annual meeting of the Association. 
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BY-LAWS. 



Adopted by the Association, January 10, 1879, and Amended 
January 8th, 1880. 



I. 

The Association shall convene at the hour df 10 o'clock a. m. .of 
the day of the Annual Meeting. 

II. 

ORDER OF BUSINESS. 

1. Beading of minutes of preceding meetings. 

2. Eeport.of Committee on Admission. 

3. Election of Officers. 

4. The Annual Address by the retiring President. 

5. Eeports of Standing Committees, in the order named: 

a. Executive Committee. 

b. Legal Education. ^ 

c. Law Reform. 

d. Grievances. 

e. Legal Biography. 

6. Reports of Special Committees. 

7. Special Addresses. 

8. Miscellaneous business. 

III. 

The Standing Committees shall meet and oi^anize by selecting 
one of their number Chairman and another Secretary, immedi- 
ately upon their appointment and during the annual meeting. At 
regular meetings, and after notice of special meetings, the mem- 
bers present shall constitute a quorum. Standing committees shall 
perform their respective duties so far as practicable during the 
annual meeting, and report to such meeting. 
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IV. 

Applications for admission may be made in writing to the Sec- 
retary, accompanied with the admission fee and the recommenda- 
tion of a member of the Association. The Secretary shall lay 
such applications as are received by him before the Committee on 
Admissions, for its consideration and report. 



The public deliberations of the Association shall be governed by 
the usual parliamentary rules. 

VI. 

The proceedings, at the meetings of the Association, shall be 
published and distributed by the Secretary. 

VIL 

Members in arrears for annual dues, after notice and demand 
in writing by the Secretary, shall be reported to the Association 
by the Secretary, and shall be suspended from membership. 

Vill. 

Charges of misconduct on the part of any member of the Asso- 
<3iation shall be preferred in writing to the chairman of the Com- 
mittee on Grievances ; and said committee, after due notice, shall 
proceed to investigate such charges, and make report thereof to 
the Association. The Association shall thereupon, after notice to 
the member under charges, take such action upon the report and 
charges as may be determined, and either exonerate, suspend, or 
€x^el the said member. 



Digitized by CjOOQ IC 



12 OFFICERS AND MEMBEBS OF 



ILLINOIS STATE BAR ASSOCIATION. 

OFFICERS FOR 1884. ' 

PRESIDENT, 

David Davis Bloomington 

VICE-PRESIDENTS, 

Ist District,* W. C. Kueffner Belleville 

2d " E. Callahan Robinson' 

3d " W. R. Welsh Carlinville 

4th " W. L. Vandevbnter Mt. Sterling 

6th " Charles Dunham Geneseo 

6th " William M. KiLGOUR Sterling 

7th " Thomas Dent Chicago- 

SECRETARY, ' 1 

}\ 

Alfred Orendorff, Springfield. "^1 

• treasurer, 
Johm M. Palmer, Springfield. 



STANDING COMMITTEES. 
Executive Committee: . 

David Davis, ex-o^cio Chairman. 

A. Orendorff, ex-officio Secretary. 

J. B. Bradwell, Chicago; E. B. Hamilton, Quincy. 

Benson Wood, EflSngham ; John C. Black, Danville. 

James M. Hamill, Belleville. 

Committee on Admission : 

C. C. Brown, Chairman, Springfield. 

0. J. Bailey, Peoria; Joseph B. Leake, Chicago. 

Thomas M. Shaw, Lacon ; James M. Rountree, Nashville. 

Committee on Legal Education: 

Anthony Thornton, Chairman, Shelbyville. ' 
W. H. Barnes, Jacksonville; James T. Hoblit, Lincoln. 
Norman L. Freeman, Springfield ; Henry H. Kepley, Effingham. 
Hiram Bigelow, Galva; Hugh Crea, Decatur. 

* Supreme Judicial Districts, Const., Art. IV. 
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Committee on Grievances: 

John I. Rinaker, Chairman, Carlinville. 

James M. Taylor, Taylorville ; Richard S. TiUhill, Chicago. 

James S. Ewing, Bloomingtou ; W. H. Robinson, Fairfield. 

Committee on Law Reform : 

James A. Connolly, Chairman, Charleston. 

E. B. Green, Mt. Carmel; James K. Edsall, Chicago. 

John T. Lillard, Bloomington; George D. ChaflFee, Shelby ville. 

Historian : 

James B. Bradwell, Chicago. 



HONORARY MEMBERS. 



EX-PRESIDENTS ILLINOIS STATE BAR ASSOCIATION. 

Hon. Anthony Thornton Shelbyville 

" David McCulloch Peoria 

" 0. H. Browning* * Qtiincy 

'* E. B. Sherman Chicago 

" C. C. Bonney Chicago 

W. L. Gross... Springfield 

JUDGES OF THE SUPREME COURT. 

Hon. Benjamin R. Sheldon, Chief Justice Rockford 

" John M. Scott Bloomington 

" Pinckney H. Walker Rushville 

" T. Lyle Dickey Chicago 

" Alfred M. Craig Galesburg 

" John Scholfield i Marshall 

" John H. Mulkey Cairo 

EX-JUDGES OF THE SUPREME COURT. 

Hon. Gustavus Koerner, Dec. 4, 1848 , *. Belleville 

" Lyman Trumbull, July 4, 1863 Chicago 

" Samuel H. Treat, 1866 Springfield 

" Walter B. Scates, May, 1867 Chicago 

;," John D. Caton, Jan. 9, 1864 Ottawa 

" Corydon Beckwith, June 6, 1864 Chicago 

" Anthony Thornton, May 31, 1S73 Decatur 

•* Charles B. Lawrence,* June 2, 1873 Chicago 

** . Wm. K. McAllister, Nov. 26, 1876 Chicago 

'• David J. Baker, June 2, 1879 ....Cairo 

♦Deceased. 
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14 HONORARY MEMBERS OF 

JUDGES OF THE APPELLATE COURTS. 

FIRST DISTRICT. 

William K. McAllister, Presiding Justice Chicago 

Joseph M. Bailey Freeport 

Isaac G. Wilson Geneva 

SECOND DISTRICT. 

Nathaniel J. Pillsbury, Presiding Justice Pontiac 

George W. Pleasants Rock Island 

Lyman Lacy Havana 

THIRD DISTRICT. 

David McCulloch, Presiding Justice... Peoria 

Oliver L. Davis... Danville 

Chauncey L. Higbee * Pittsfield 

FOURTH DISTRICT. 

George W. Wall, Presiding Justice. DuQuoin 

David J. Baker Cairo 

Thomas S. Casey Mt. Vernon 

RESIDENT U. S. CIRCUIT AND DISTRICT JUDGES. 

Hon. Thomas Drummond, Circuit Judge Chicago 

" Henry W. Blodgett, District Judge Chicago 

" Samuel H. Treat, District Judge Springfield 



Mrs. Myra Bradwell, Chicago. 
Mrs. Ada H. Eepley, Effingham. 
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ROLL OF MEMBERS, 



Akins, G. W.,1879 Nashville 

Arnold. Isaac N., 1881 Chicago 

Bradwell, James B., 1877 Chicago 

Bassett, I. N., 1877 Aledo 

Bond. L. L.,1877 Chicago 

Bailey, John B., 1877 Macomb 

Blanchard, Charles, 1877 Ottawa 

Bonney. Charles C, 1877 Chicago 

Bunn, A. B..* 1877 Decatur 

Buxton, H. P., 1878 Carlyle 

Browning. Orville H.,* 1878 Quincy 

Blinn, E. D.,1878 Lincoln 

Berry, W. W., 1878 Quincy 

Brown, A. M., 1878 Galesburg 

Brush, Daniel H., 1879 Carbondale 

Barnes, Wm. H., 1879 Jacksonville 

Branson, N. W., 1879 Petersburg 

Bailey, O. J.. 1879 Peoria 

Brown, William, 1879 Jacksonville 

Beecher, Charles A., 1879 Springfield 

Bull, E. F., 1879 Ottawa 

Bigelow, Hiram. 1879 Galva 

Oreighton, James A., 1877 Springfield 

Callahan. E., 1877 Robinson 

Chafee, George D.. 1877 Shelby ville 

Conkling. Clinton L., 1878 Springfield 

Crook, A. N. J., 1878 Springfield 

Campbell, W. H., 1878 Havana 

Cullom, Shelby M.. 1878 Springfield 

Connolly, James A., 1878 Charleston 

Clark, Thomas H.,* 1878 Golconda 

Cratty, Thomas, 1878 Chicago 

Collins, Loring C, 1879 Chicago 

Caton, Arthur J.. 1879 Chicago 

Capen, Charles L., 1879 Bloomington 

Chapin, George B., 1880 Vandalia 

Dwight. Samuel L., 1877 Centralia 

Dunham. Charles, 1877 Geneseo 

Dummer, Henry E.,* 1877 .. Jacksonville 

Decius. H. B.,* 1878 Majority Point 

Donahue, Michael. 1879 Clinton 

* Deceased. 



Argust, A. W., 1881 Hardin 

Bonfleld, Joseph F.,* 1879 Chicago 

Buckingham. I. A., 1879 Decatur 

Bishop. Robert N.,* 1879 : Paris 

Bell, Robert. 1879 MtCarmel 

Black. John C. 1879 Danville 

Beckwith. W. H.,1879 Danville 

Burr. Albert G.,* 1880 Carrollton 

Brown. Christopher C. 1880.... Springfield 

Billings, Henry O. , 1880 Alton 

Beardsley, James M., 1881 Rock Island 

Burroughs, B. R„ 1881 Edwards ville 

Burnett, Frank W., 1881 Springfield 

Brinkerhoflf, George M., 1881... Springfield 

Bass. George, 1882 Chicago 

Berry, Orville F., 1883 Carthage 

Bradbury, P. G., 1884 Robinson 

Buckner, W. E.. 1884 Eflingham 

Brown. Stuart, 1884 Springfield 

Boggs, C. C. 1884 Fairfield 

Chandler, Linus C, 1881 Chandlerville 

Chapman. B. H..* 1881 Vandalia 

Carrott, J. F.. 1881 Quincy 

Crea, Hugh, 1881 Decatur 

Carter, Joseph N., 1881 Quincy 

Clark. Horace S., 1881 Mattoon 

Cratty. Josiah,1881 Peoria 

Conkling, James C, 1882 ...'....Springfield 

Curtis, Russell H., 1882 Rocklslknd 

Conkling, Wm. J.. 1882 Springfield 

Chesbrough. E. S.. Jr.. 1882 Chicago 

Cothran, G. W.. 1883 Chicago 

Collins, H.O., 1884 Chicago 

Dearborn, Luther, 1879 Chicago 

Dent, Thomas, 1879 Chicago 

Drennan, John G., 1882 Taylorville 

Davis, David, 1884 Bloomington 
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boxjL of members of 



Edsall. James E.. 1878 Chioago 

Edwards, I. 0..1878 Peoria 

Edwards, Benjamin 8., 1879.... Springfield 

Emerson, A.Ibert, 1879 Monticello 

Edwards, J. C. 1879 MoLeansboro 

Ewing, Charles A., 1880 Decatur 

Fuller. Wm., 1877 Clinton 

Foy, V. E., 1878 Taylorville 

Freeman, Norman L.. 1878 Springflell 

Finch, James A.,* 1879 Olney 

Fuller, Melville W., 1879 Chicago 

Fouke, J.. 1881 Vandalia 

Gillespie, Joseph, 1877 Edwardsville 

Glenn, J. J.. 1877 Monmouth 

Gross, Wm. L., 1877 SpringHeld 

Greene, Henry 8., 1877 Springfield 

Gregg, James M.,1878 Harrisburg 

Gallagher, Andrew J.,* 1879 Decatur 

Gridley, J. N., 1879 Virginia 

Gross, Kirke D., 1879. Removed from State 

Hamill, James M.. 18T7 Belleville 

Hamlin, H. J.. 1877 Shelbyville- 

Headen. W. C, 1877 Shelbyville 

Hay, Milton. 1877 Qpringfleld 

Hinchclifif, John,* 1878 Belleville 

Hoblit, James T., 1878 Lincoln 

Hunt, George, 1878 Paris 

Hayes, E. W., 1878 ^ . . .Bunker Hill 

Higbee, Chauncey L.. 1878 Pittsfleld 

Hamilton, John M., 1878 Bloomington 

Hamburger, E. C. 1878 Chicago 

High, James L., 1878 Chicago 

Higbee. Harry, 1879 Pittsfleld 

Holmes, Lewis D„ 1879 Aledo 

Jenkins, Robert E., 1877 Chicago 

Johnson, J. Perry, 1878 .Rem'd from State 
Jones, John B., 1878 . Removed from State 
Jones. Albert G., 1878 Mt. Pulaski 

Einnear, John R., 1877 Paxton 

Eingsbury, Darius, 1878 Carlyle 

Eilgour, William M., 1878 ..Sterling 

Eitchell, J. W.. 1878 Pana 

Enapp, N. M.,* 1878 Winchester 

Eane, C. P., 1873 Springfield 

Eoerner, G. A.. 1878 Belleville 

Eepley, Henry B., 1879 .Effingham 

Eetcham, L J., 1879 Jacksonville 

Littler. David T., 1877 Springfield 

Lanphier, John 0., 1879 Springfield 

Landes, S. Z.. 1879 Mt. Carmel 

Loomis, Webner E., 1880 Springfield 

* Deceased. 



Ewing. Wm. G., 1882 Chicago 

English, James W., 1882 CarroUton 

Everhart, W. S., 1883 Toledo 

Eckles, James H., 1884 ...Ottawa 

Ewing, James S., 1884 Bloomington 

Emmons. L. E., 1884 Quinoy 

Frew, Calvin H., 1881 Paxton 

Farmer, Wm. M., 1881 Vandalia 

Fryer, A. J., 1881 Charleston 

Fogg, G. W.. 1884 Quinoy 

Finlay, J. H.. 1884 Warsaw 

Graham. George B., 1879 Clinton 

Green, E. B.. 1879 Mt. Carmel 

Graham, Ross. 1879 Carmi 

Goodrich, A. A.. 1880 Jersey ville 

Gwin, J. N. 1881 Effingham 

Golden, Thomas J., 1882 Marshall 

Grout, J. M., 1884 Springfield 

Grimshaw. W. A., 1884 Pittsfield 

Head. Leland, 1879... Removed from State 
Hall, Wm. R.. 1870.... Removed from State 

Henecy,Elbridge.l879..... Chicago 

Hamilton. Elisha B., 1880 Quinoy 

Hurd, Harvey B.. 1881 Evanston 

Hughes, James F., 1381 Mattoon 

Happy, Cyrus, 1881 Edwardsville 

Humphrey, J. Otis, 1882 Springfield 

Hutcnison, Jonas, 1882 Chicago 

Hopkins. H. B., 1882 Peoria 

Hanna, Robert P.. 1883 Fairfield 

Hawes, Eirk, 1883 Chicago 

Hamilton, L. F.. 1884 Springfield 

Heap, John P., 1884 Newton 

Jones. William C, 1878 Robinson 

Jaquith, C. v.. 1880 Pari& 

Jackson, Wm.M., 1882 Jersey ville 

Jones. Alfred H., 1884 Robinson 

Enapp, Anthony L.,* 1870 Springfield 

Eelly, Wm. R., 1879... Remv'ed from State 

Eirby, Edward P., 1879 Jacksonville 

Euefl'ner, W. C, 1879 Belleville 

Eeyes, Charles A., 1879 Springfield 

Eales. F. H.,* 1880 Chicago 

Eennedy, James A., 1882 Springfield 

Eane, H. B., 1884 Springfield 

Lansden, John M., 1882 Cairo 

Leake, Joseph B., 1883 Chicago 

Lillard. John F., 1883 Bloomington 

Leman, Henry W., 1883 Chicago 
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Munn. 8. W.. 1877 Joliet 

MoCullooh. David, 1877 Peoria 

Mills, R. W.. 1877 Virginia 

Montgomery, A. S.,* 1877 Virginia 

McGuire. Robert L.. 1877 Springfield 

Moore. Stephen R., 1877 Kankakee 

McNeely, T. W., 1877 Petersburg 

Moulton, Samuel W., 1877 Shelby ville 

Matheny, James H.. Jr., 1877. . . Springfield 

Miller, James H., 1877 Toulon 

MoConaughy, F. A., 1878 Belleville 

Mann, Joseph B., 1878 Danville 

MoDannold, J. J., 1878 Mt Sterling 

Morris. P. P., 1878 Watseka 

McFadon. William. 1879 Quincy 

McCartney, James. 1879 Springfield 

Nelson. William E.. 1878 Decatur 

Neal. H. A., 1878 Charleston 

Orendorflf. Alfred. 1877 Springfield 

Orr. Jefferson, 1877 Pittsfield 

Palmer. John M.. 1877 Springfield 

Puterbaugh, Sabin D.. 1877 Peoria 

Pepper, John C. 1877 Aledo 

Price. Oscar P.. 1877 Galesburg 

Park, Edwin, 1877 Decatur 

Prescott. William. 1878 Chicago 

Palmer, John Mayo. 1878 Springfield 

Patton. James W. , 1878 Springfield 

Provine. W. M.. 1879 Taylorville 

Riggs. James M.. 1877 Winchester 

Rosenthal. Julius. 1877 Chicago 

Roberts, C. A.. ♦1877 Pekin 

Rountree, James M..1878 Nashville 

Rice. James M., 1878 Peoria 

Rinaker, John I.. 1878 Carlinville 

Smith, T. J.. 1878 Champaign 

Stephenson, L. B., 1878 Shelbyville 

Sherman, E. B.. 1878 Chicago 

Storrs, Emory A., 1879 Chicago 

Sheldon. Henry I., 1879 Chicago 

Sanders. George A., 1879 Springfield 

Snedeoker. 0. A.. 1879 Jersey ville 

Snow, D. B., 1879 Ottawa 

Thornton, Anthony, 1877 Decatur 

Townsend, W. P., 1877.. Remo'd from State 

Thomas, Charles W.. 1877 Belleville 

Taylor. James M.. 1878 Taylorville 

Teefey, John J., 1878 Mt. Sterling 

Tunnioliff, J. J., 1878 Galesburg 

• Deceased. 



Moderwell, E. C, 1879 Geneseo 

Mayo. Henry. 1879 Ottawa 

Marsh. William. 1879 Quincy 

McClernand. John A.. 1879 Springfield 

Manier. W. H., 1880 Carthage 

Morris. William S., 1881 ...Elizabeth town 

McDonnald. E. S., 1881 Decatur 

MoKinlay. Robert L., 1882 Paris 

Moore. Samuel M., 1883 Chicago 

Metcalf, Andrew W., 1883....Edwardsville 

Miller, Henry G., 1883 Chicago 

Milchrist. Thomas E.. 1883 Galva 

McQuigg. J. C. 1884 Taylorville 

Morrison. Isaac L., 1884 Jacksonville 

Muckle. John, 1884 Peoria 

Nortrup, H. R., 1879 Havana 

Nuckolls, Thomas J., 1882 Auburn 

01 win, Jacob C, 1884 Robinson 

Porter, John, 1881 Monmouth 

Phillips. Jesse J.. 1881 Hillsboro 

Peck, Alfred R., 1881 Taylorville 

Prentice, H. B., 1881 Springfield 

Puterbaugh, Leslie D., 1883 Peoria 

Pence, AbramM., 1883 Chicago 

Parker, George N., 1884 Robinson 

Page, S. S., 1884 Peoria 

Robinson, James C, 1879 Springfield 

Reed, Samuel R., 1879 Monticello 

Robinson. William H.. 1881 Pairfield 

Ricks, James B., 1882 Taylorville 

Russell. R. D., 1883 Jacksonville 

Raymond, J. H.. 1884 Chicago 

Shutt. William E., 1880 Springfield 

Snigg, John C, 1880 Springfield 

S tuve, Bernard, 1880 Springfield 

Shaw, T. M..1881 Lacon 

Story. Allen C, 1882 Chicago 

Singleton, James W., 1882 ^Quincy 

Shope, S. P.. 1884 Lewiston 

Shippen, Joseph, 1884 Chicago 

Tuthill, Richard S..1879 Chicago 

Taliaferro, B. C, 1879 Kelthsburg 

Thomas, William, 1881 Jacksonville 

Tipton. Thomas P., 1884 Bloomington 

Townsend. H. B., 1884 Shelbyville 
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ROLL OP MEMBERS. 



Vallette, H. F.. 1877 Chicago 

Vandeventer. Wm. L.. 1877.... Mt. Sterling 
Vandeveer. Wm. T., 1878 Taylorville 

Wallace, E. A., 1877 Havana 

Wells, Henry W.. 1877 Peoria 

Winslow, R. T.. 1877 Chicago 

Wall, George, W., 1877 DuQuoin 

Withrow. T. F., 1877 Chicago 

Wendling, George R., 1877.. Bloomington 

Wood, Benson, 1877 Effingham 

Whitney, C. G., 1877.. Removed from State 

Wright, O. H.. 1878 Havana 

Wright, F. M., 1878 Urbana 

Wright, M. B.,*1878 Watseka 

Welsh, William R., 1878 Carlinville 

Whitehead, Silas S., 1878 Marshall 

Wheeler, Samuel P., 1879 Cairo 

Yancey, A. M., 1878 Bunker Hill 

♦ Deceased. 



Van Seller, Henry, 1879 Paris 

Tincent, Wm. A., 1880 Springfield 

Warner, Vespasian, 1879 Clinton 

Williams. Robert E., 1879 . . . .Bloomington 

Wolcott, Richmond, 1879 Springfield 

Whiton, H. K., 1879..., Chicago 

Wilson, Bluford, 1879 Springfield 

Wilkin, J. W., 1879 Marshall 

Washburn, E, B., 1881 Chicago 

Williams, F. P.. 1881.. Removed from State 

Wallace, Joseph, 1881 Springfield 

Williams, E. P., 1882 Galesburg 

Weld on, Lawrence, 1883 Bloomington 

Willoughby. F. A., 1883 Galesburg 

Wheeler, H. K., 1884 Kankakee 

Young, G. W., 1879 Marion 
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PROCEEDINGS 



OF THE 



ILLINOIS STATE BAR ASSOCIATION. 



SEVENTH ANNUAL MEETING, JANUARY 3 AND 4, 1884. 



The Association convened in regular Annual Meeting, in Spring- 
field, January 8d, 1884, at 10 o'clock in the forenoon, in the 
Senate Chamber, and was called to order by the President, Hon. 
W. L. Gross. 



OFFICERS present: 



W. L. Gross 

A. Orendorff 

John M. Palmer. 



..President 
.Secretary 
.Treasurer 



And the following members- 
Brad well, James B Ghioasro 

Bonney, Charles C Chicago 

Brown, C. C Springfield 

Beckwith, W. H Danville 

Billinfes, Henry O Alton 

Burnett, Frank W Springfield 

Black. JohnO ..Danville 

Creighton, James A...... Springfield 

Callahan, E Robinson 

Chaf ee. George D Shelby ville 

Crook, A. N.J Springfield 

Oonkling, James C Springfield 

Crea, Hugh Decatur 

Conkling, W. J Springfield 



Conkling, C. L Springfield 

Connolly, James A Charleston 

Dent, Thomas Chicago 

Edwards. Benjamin S Springfield 

Fuller. William Clinton 

Freeman. Norman L Springfield 

Gross, William L Springfield 

Goodrich, A. A Jerseyville 

Greene, Henry 8 Springfield 

Green, E. B Mt. Carmel 

Gwin. J.N Effingham 

Golden, T. J Marstiall 

Gridley. J. N Virginia 

Hunt, George Paris 
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PBOCEEDINOS OF 



Hay, Milton Springfield 

Hamilton. J. M. Blooming ton 

Hamilton, E. B Quincy 

Humphrey, J. O Springfleld 

Hlgbee, Chaunoy L. Pittsfleld 

Keyes, Charles A Springfield 

Eepley, Henry B Effingham 

Kennedy, James A Springfield 

Lillard, J. F Bloomington 

Littler, David T Springfield 

Loomis, Webner E Springfield 

Lanphler, John C Springfield 

McFadon, William Quinoy 

McGuire, B.L Springfield 

Moore, S. B Kankakee 

Matheny, J. H.. Jr Springfield 

Mann, J. B Danville 

McCartney, James Springfield 

MoCulloch, David Peoria 

MoOlernand, J. A Springfield 

Manier, W. H Carthage 

Orendorff , Alfred Springfield 

Palmer, John Mayo Springfield 



Patton. J. W Springfield 

Provine. W. M : Taylorville 

Prentice. H. B Springfield 

Rountree, J. M Nashville 

Robinson, J. Springfield 

Rinaker, J. I Carlinville 

Sanders, G. A Springfield 

Shutt, W. E Springfield 

Snigg, J. C Springfield 

Stuve, Bernard Springfield 

Thornton, Anthony Shelby ville 

Taylor, James M Taylorville 

Vandeventer, Wm. L Mt. Sterling 

Vanseller, Henry Paris 

Vandeveer. Wm Taylorville 

Vincent, Wm Springfield 

Wood, Benson Effingham 

Welsh, W.R Carlinville 

Warner, V aspasian Clinton 

Wolcott, Richmond Springfield 

Weldon, Lawrence Bloomington 

Wallace, Joseph Springfield 

Yancey, A. i£ Bunker Hill 



1. MINUTES OF PRECEDING MEETINGS. 

The reading of the minutes of the last annual meeting was, on 
motion of Mr. B. S. Edwards, dispensed with, and the proceed- 
ings, as published and distributed, stood approved. 

2. COMMITTEE ON ADMISSIONS. 

Through its chairman, Mr. Benson Wood, the committee re- 
ported favorably upon the applications of the following gentlemen 
for admission. The report was adopted, and the new members 
invited to seats, and to participate in the further action of the 
Association : 



NEW MEMBERS. 



Davis, David Bloomington 

Morrison, Isaac L Jacksonville 

Muckle, John Peoria 

Eckles, James H Ottawa 

Collins, H.O Chicago 

Shope, S. P Lewiston 

Hamilton, L.F Springfield 

Grout, Joseph M Springfield 

Kane, Henry B Springfield 

Jones, Alfred H Robinson 

Heap, John P Newton 

Parker, George N Robinson 

Olwin, Jacob C Robinson 

Bradbury, P. G Robinson 



Fogg, G. W Quincy 

Emmons, L. E Quincy 

Finlay, JohnH Warsaw 

Ewing. James 8 Bloomington 

Tipton, Thomas F Bloomington 

Wheeler, H. K Kankakee 

Shippen, Joseph Chicago 

Townsend. H. B Shelby ville 

Raymond, J. H Chicago 

Page. 8. S Peoria 

Buckner, W. E Effingham 

Grimshaw, Wm. A Pittsfield 

Brown, Stuart Springfield 

Boggs, C. C Fairfield 
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8. SPECIAL REPORT ON APPLICATION OF J. C. m'qUIGG FOR ADMISSION. 

The following report was adopted, and ordered printed with 
proceedings : 

To the Illinois State Bar Association: 

Gentlbmbn— Your Committee on Admissions respectfully present this special report 
on the application for admission of J. G. McQuigg, as objections were ofTered on the 
presentation of the application, owing to certain strictures against the applicant in a 
recent decision of the Supreme Court. Your committee have carefully examined the 
decision referred to, and other voluminous oral and documentary evidence—which 
latter is herewith submitted— and we find that the criticism of Mr. McQuiggin the case 
referred to is, as we believe, owing to the fact that he was not a party to the appeal, 
and that the facts and explanations, which fully exhonerate him. were not in the record 
nor known to the Court, because they were not germane to the special issues before 
the Court. 

In the case referred to, it was intimated that Mr. McQuigg, as administrator of an 
estate, acquiesced in the probate of two fraudulent notes against the estate. 

As stated, the record before the Supreme Court was partial and meager on the 
<luestion, lending color to the strictures of the Court. The full evidence before us, and 
our complete investigation, disproves that there was anything reprehensible on the 
part of Mr. McQuigg in this matter, and we are satisfied that if the case before the 
Supreme Court had involved directly, instead of incidentally, the conduct of that gen- 
tleman, the words of that Court would be wanting in their present unfortunate allusions 
to him. 

We feel free to report thus, as the evidence before us contains a letter from the 
honorable Judge who delivered the opinion, regretting the probable injustice done, 
and the inability of the Court to then expunge the objectionable matter, as the opinion 
had gone into print. The letter further recommends, as the only, though perhaps 
inadequate, remedy, a request for an investigation by a committee of the State Bar 
Association. That request, and an application for membership, has been presented 
and referred to your Committee, and we take pleasure in reporting that we find nothing 
that would justify us in withholding from Mr. McQuigg our confidence and affiliation 
as a member of this association. We therefore report favorably upon his petition for 

membership. 

BENSON WOOD, Chairman, 
JNO. T. LILLABD, 
JAMES C. CONKLING, 
JAS. W. PATTON. 

4. REPORT OF THE EXECUTIVE COMMITTEE. 

To the Illinois State Bar Association: 

Your Executive Committee respectfully report that a meeting of this committee 
was held at the Leland Hotel, in Springfield, on the Gthfday of June last. 

Present — W. L. Gross, A. Orendorfl:, J. B. Bradwell, J. F. Carrott, E. Callahan and 
E. R. Sherman. 

The following order of exercises for the Seventh Annual Meeting was adopted: 
—2 
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Order of Exercises. 



Thubsday. Jan. 5, 1884. 

1. Reading Minutes. 

2. Report of Committee on Aclmissions I. A. Buckingham 

3. The President's Annual Addresp Wm. L. Geos& 

4. Report of ttie Executive Committee and of the Secretary. 

5. Election of Officers. 

6. Memorial Address: Life and Services of Charles B. 

Lawrence Anthony Thoenton 

7. Address: The Arrest. Detention, Trial. Conviction and Punishment 

of Criminals E. B. Gbben 

8. Recess to attend the Meeting of the Survivors of the Constitutional 

Convention of 1847. 

BKCBPTION AND BANQUET. 

9. Thursday evening, from 7 to 8:30 o'clock, Reception in the Parlors of the 

Leland. followed by the Annual Banquet and Dancing. 

Fbiday, Jan. 4, 1884. 

10. Report of Committee on Grievances John I. Rinakeb 

11. Report of Committee on Law Reform, and discussion of same Thomas Dbnt 

12. Address: The Tracing and Recording of 'Title to Real Estate. ..Hibam Bigei/OW 

13. Report of Committee on Legal Education CHABtiEs C. Bonney 

14. Address: The Relation which Railroad Corporations bear to the 

State Jambs McOabtnby 

15. Report of Committee op Legal Biography James B. BBADWEMi 

16. Address: Exemptions E. B. Hamilton 

17. Reports of Committees, not otherwise assigned. 

18. New Business. Resolutions. 

19. Miscellaneous Business. 

Respectfully submitted. 

W. L. GROSS. A. ORENDORFF, 

E. CALLAHAN. J. B. BRAD WELL. 
J. F. CARROTT. E. B. 8HURMAN, 
S. D. PUTERBAUGH. 

Executive Committee, 

And the Committee report was adopted. 

5. THE president's ANNUAL ADDRESS. 

Hon. Wm. L. Gross, President of the Association, then deliv- 
ered the annual address. 

On motion of J. B. Bradwell, the thanks of the Association were 
extended, and a copy of the address requested for publication. 

The address will be found in the Appendix. 

On motion of S. K. Moore, that portion of the address referring 
to time and place of meetings was referred to the following com- 
mittee: S. E. Moore, N. L. Freeman, E. Callahan, John C. 
Block and G. D. Chafee. 
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6. FINANCIAL STATEMENT. 

The Secretary submitted the following: 

Illinois State Bar Association, 
Secbetabt's Office. 

Spbinofield, January 1. 1884. 

To the Members of the Illinois State Bar Association: 

The undersiened respectfully submits this his statement of the moneys received 
and expended during the year 1883. 

Receipts. 
1883. 

Jan. 13. Amount received from W. L. Gross, ex- Secretary $344 34 

Dues and admission fees collected ^. 198 W 

$542 34 
Expenditures. 

For Sixth Annual Meeting and expenses of Secretary's office (see items in 

book herewith submitted, together with vouchers) 365 74 

Cash on hand 176 60 

$542 34 

ALFRED OBENDOKFF. 

Secrfiary. 

The statement was referred to a Special Committee consisting 
of J. N. Gwin, James M. Eountree and 0. F. Berry. 

7. ELECTION OF OFFICERS. 

Mr. Bonney moved the appointment of a Committee of five to 
nominate officers, and that the President be authorized to appoint 
the Standing Committees. 

The President appointed as said Committee Messrs. C. C. Bon- 
ney, Wm. McFadon, Thomas Dent, John I. Einaker and B. S. 
Edwards. 

Subsequently, the Committee reported the following: 

For the Office of President, David Davis. 

Vice-President, Ist District. W. C. Kuefifner. 





2nd 


E. Callahan. 




3d 


Wm. R. Welsh. 




4th 


Wm. Vandeventer, 




5th 


Charles Dunham. 




6th 


Wm. M. Kilgour. 




7th 


Thomas Dent. 


Secretary, 


Alfred Orendorfif. 




Treasurer, 


John M. Palmer. 





Upon motion of Mr. Thornton, the report was received, and Mr. 
Orendorff was directed to cast the unanimous ballot of the Asso- 
ciation for the persons nominated. Mr. Orendorff having discharged 
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that duty, and so reported, the persons nominated were declared 
duly elected as ofl&cers, respectively, for the year 1884. 

Subsequently, the President announced the Standing Commit- 
tees for the year 1884. 

[The Committees will be found on pp. 12 and 13.] 

8. REPORT OF THE COMMITTEE ON LEGAL EDUCATION. 

To the Officers and Members of the Association : 

The undersigned, members of the Committee on Legal Education, respectfully 
report as follows: 

The education of the legal profession has been often and fully discussed, and we 
have nothing new to offer on that phase of the subject, but it appears to us that the 
legal education of the people deserves much more attention than it has hitherto re- 
ceived. 

In a free country, tt is indispensable to good government, that the people should 
be reasonably well informed in regard to the laws under which they live and exercise 
the rights and privileges of self-government. Under the American system, all public 
places are open to the people, and any citizen may be called upon to serve his fellow- 
men in the administration of the duties of an official position. The law-making power 
is particularly in the hands of the people, but how can they legislate intelligently, 
unless they know, to some extent, what the existing laws are, and the constitutional 
limitations within which the legislature must act. 

Yet this is not the most important aspect of the subject. Every one is presumed 
to know the laws that apply to the daily conduct of affairs, and is held responsible 
accordingly. A large part of the difficulties and controversies in which parties become 
involved from day to day, arise from ignorance of the laws applicable to the situation. 
In many cases the ignorance is so complete, that the parties concerned do not even 
know when the aid of our profession would be of incalculable value; and if they are 
led by circumstances or friendly suggestion to procure such aid. they find great diffi- 
culty in following its guidance, and in appreciating its value. The situation of families 
in the event of the death of the father, is particularly deplorable. They know so little 
of their legal relations, rights and liabilities, that it is a common thing to see a large 
part of an estate lost or frittered away, for want of intelligent care and attention. 

Still another aspect of the subject deserves attention. One of the greatest diffi- 
culties in the way of professional success and prosperity, is the ignorance of clients in 
regard to what the law reauires or permits in their business relations. The more 
knowledge of the law a client has, the more helpful and appreciative he is, and the 
contrary, if he be ignorant of the general rules of law applicable to the subject of 
advice, and the common course of legal procedure. 

•In our opinion, the common school system should include a small text-book, which 
should contain the constitutions of the United States and of the State, and the most 
important general rules of law relating to contracts, negotiable instruments, adminis- 
trations, domestic rights, business corporations and municipal government. Larger 
text books of the same general character should be provided for the course of study 
in the seminary, the academy, and the college. 
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Of course we do not propose to make "Every man his own lawyer," any more than 
to make every man his own physiolan, chemist, sreol'ogrist or astronomer. But we do 
recommend that the students in our sohools sliould be given the same knowledge of 
the government and the laws, as is deemed necessary of anatomy, physiology, chemis- 
try, astronomy and geology. We think it a reproach to our present educational 
system, that it does not furnish a more accurate knowledge of the organizations and 
operations of the national. State and municipal governments; and that it does not give 
more exact information of the rules of law which touch the daily operations of the 
business world at every point. And we think that next to the fundamental branches 
of the common school, such legal education of the people as we recommend would be 
found of as much practical utility as that in any other department embraced within 
the modem educational course. If it should be objected that the present course is 
already too extensive for the time at the disposal of most of the students, we should 
agree with the fact, and meet It with the suggestion that mani? things might be omitted 
without detriment; and that a considerable decrease in the quantity of the various 
branches taught, might be abundantly compensated by additions of higher utility, 
and by more thoroughness in study and in mental development. 

Respectfully submitted, • 

C. C. BONNEY, Chairman. 
JAMES A. CREIGHTON, • 
W. H. BEOKWITH. 

On motion of Mr. A. M. Yancey, the report was received, thanks 
extended to committee, and ordered printed with the proceedings. 

9. REPORT OF SPECIAL COMMITTEE ON FINANCIAL STATEMENT OF THE 

SOCIETY. 

We, the undersigned, a special committee appointed to examine the financial 
report of the Secretary, beg leave to report that they have examined the books of the 
Secretary and find them correct; they, therefore, recommend that said report of the 
Secretary be adopted and approved, and that the Secretary be allowed the sum of one 
hundred dollars as his annual salary. 

All of which is respectfully submitted. 

J. N. GIVEN. 
O. F. BERRY. 
JAMES M. ROUNTREE. 

10. REPORT RELATING TO THE NATIONAL BAR ASSOCIATION. 

To the OMcers and Members of the Illinois State Bar Association: 

At the request of the President, I have prepared and now submit the following 
report of my attendance at the last annual meeting of the American Bar Association, 
held at Saratoga, N. Y.. August 22d, 2Sd and 24th, 1883. 

The attendance was large, embracing leading lawyers from nearly every State in 
- the Union, and the proceedings were characterized, as usual, by a marked variety of 
topics, and a high degree of interest. The advantages of such an association can 
hardly be.overrated. It brings members of the profession from all parts of the coun- 
try into familiar relations, and is, perhaps, the most powerful agency that could be 
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organized to nationalize the profesBion, and remove the evils that may be designated 
in a single phrase, as those of professional provincialism. I have been especially 
requested by officers and members of the American Bar Association, to encourage an 
increase of the membership from this State. That membership has hitherto been 
smaller in proportion, than that from other leading States. I have accordingly en- 
couraged applications for membership of that Association from the members of our 
own. and take the present opportunty t6 urge that the membership from Illinois be 
still further increased. 

The officers of the Association for the current year are as follows: President, 
Cortlaudt Parker, New Jersey: Secretary, Edward Otis Hlnkley, 43 North Charles 
street, Baltimore, Md.; Treasurer, Francis Bawle. The officers from Illinois are the 
undersigned: Vice-President, E. B. Sherman, member of the General Council, and 
Isaac N. Arnold, Charles Dunham. William L. Gross, Gustave Koerner, and R. Biddle 
Roberts, members of State Council. 

Lists of the Illinois members of the Association, prior to last year, and of those 
who were elected at the last annual meeting, are hereto appended. The total mem- 
bership of the Association, prior to the last annual meeting, was 571,--of whom 270 were 
from the Eastern States; 165 from the Southern States, and 136 from the Western 
States. The proceedings of the last meeting will soon be printed, and may be had on 
application to the Secretary, whose address is above given. 
All of which is respectfully submitted. 

CHARLES C. BONNEY, 
Vice-President American Bar Association. 

AHIERICAN BAR ASSOCIATION. 

ILLINOIS MBMBEBSHIP PBIOB TO THE ANNUAL MEBTINQ OF 1883. 

Ayers, B. F. Hoyne, Thomas (decejftsed). Sherman, E. B. 

Bonney, C. C. Koerner, Gustave. Storrs, Emory A. 

Davis, David. Mason, Edward G. Trumbull, Lyman. 

Dunham, Charles. Roberts, R. Biddle. Waterman, A. N. 

NEW MEMBBBS FBOM ILLINOIS, ELECTED AT THE ANNUAL MEETING OF 1883. 

Arnold, Isaac N. Edwards, B. S. Moulton, S. W. 

Black, J. C. Gross. Wm. L. Orendorflf, Alfred. 

Cullom, Shelby M. Hamilton, John M. Palmer, John M. 

Dent, Thomas. Hawley, J. B. Rlggs, Jas. M. 

Vdsall, James E. McCartney. James. Tuthill, Richard S. 

On motion of Mr. Hamilton, the report was received and or- 
dered printed. 

11. REPORT OF COMMITTEE ON LEGAL BIOGRAPHY. 

To the President and Members of the Illinois State Bar Association: 

Your Committee on Legal Biography report that, by the constitution of the Associ- 
ation, its duty is to provide for the preservation, among the archives of the Associa- 
tion, of suitable written or|printed memorials of the lives and character of deceased 
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members of the Bar of the State, and make reports thereof to each annual meeting of 
the Association. 

In pursuance of this requirement of the organic law, your committee respectfully 
reports: 

That it has prepared a book, and entitled it " Obituaby Hbmobanda," in which it 
has inserted the proceedings of the Bar, including resolutions and remarks relating 
to the members of the Bar who have passed away since the last meeting of the Asso- 
ciation, so far as the committee has been able to obtain the same. In some cases 
brief sketches have been prepared by the committee. 

The visits of old Father Time to the ranks of the Bar during the past year have been 
frequent, and he has been more select than ever in the choice of his victims. 

Hon. G. B. Lawbbncb, the upright citizen, the talented lawyer, the wise counselor, 
and one of the ablest jurists that ever sat upon the bench of our Supreme Court, died 
April 9, 1883. 

A brief sketch, the eloquent address of Edward S. Isham in presenting the resolu- 
tions to the Federal Court, and the response of Judge Blodgett, will be found in the 
Obituary Memoranda. 

• 

Judge Edwabd Y. Bicb, a circuit judge of distinction, has, since our last meeting, 
passed away, mourned by all who knew him. 

The resolutions drawn by General McClernand. passed by the Sangamon County 
Bar, and the truthful and eloquent tribute to the life and character of Judge Rice by 
Judge Zane, upon ordering the resolutions spread upon the reeords of the court, will 
be found in the Obituary Memoranda. 

Miss Maby Fbedbika Pebby died June 3, 1883. She was a lady of excellent char, 
acter, liberal education, a lawyer of more than ordinary ability, and up to her death 
was engaged 'with her law partner. Miss Martin, in successful practice in Chicago. 
She was regarded by the Bar of that city as a worthy and able member of the profes- 
sion. 

A sketch of Miss Perry, the resolutions of the Bar, the remarks of Judge Tuley. who 
presided at the meeting, and of John W.Ela, A. J. Glover, Judge C. B. Waite, Alexander 
McCoy and John H. Batten, members of the Bar, are recorded in the Obituary Memo- 
randa. 

Joel 8. Page died August 4, 1883. He led an exemplary Christian life. He had been 
a lawyer for thirty- three years, and a member of the Illinois Bar for twenty- six. 

The words of tribute spoken at the funeral and Bar meeting, to his memory, show 
in what high esteem he was held by those who knew him best. 

The words spoken at the funeral by Prof. Franklin W. Fisk and Rev. F. A. Noble, 
the resolutions passed at the Bar meeting, and the remarks of Judge Jameson, William 
B. Page, William H. Swift, C. C. Bonney. Alexander McCoy, H. B. Hurd, J. B. Bradwell. 
F. Q. Ball and John Woodbrldge, are entered of record in the Obituary Memoranda. 
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Thomas Hoynb was killed by a railroad accident on the nifirht of July 27, 1888. He 
had been a member of the Illinois Bar for forty-four years, and an acknowledgred 
leader for many years. His character was above reproach. He was active, impulsive 
and talented. Neither money nor power could make him do what he thoufirht was 
wronsr. He held many important offices and filled them all with marked ability. In 
his death the State has lost one of its most useful citizens, and the Bar one of its ablest 
members. 

The remarks of Judfire Gaton, who presided at the Bar meeting, the memorial 
tribute, the remarks of Judsre Doolittle, Hon. J. Young Soammon and of Mr. O. H. Mor- 
ton, on presenting the memorial tribute to the Appellate Court, will be found in the 
Obituary Memoranda. 

Hon. A. M. Hbbbinoton died August 14, 1883. He has been a member of the Illinois 
Bar for thirty-nine years, and was well known throughout the State and the North- 
west He was a man of wonderful power and a great trial lawyer. For many years 
prior to his death he had been the solicitor of the Chicago & Northwestern Railway 
Company, and was its most successful advocate before a jury, and invaluable to its 
officers and managers. The memorial of the Chicago Bar, the remarks of F. H. Wins- 
ton and of Judge Cody, in presenting the memorial to the United States Court, are 
recorded in the Obituary Memoranda. ^ 

Fbancis H. Kales, one of the ablest and most talented lawyers of the State, died at 
his home in Chicago, November 9, 1888. The high professional standing of the lamented 
deceased fully justified the eloquent words of tribute spoken by his brethren of the 
Bench and Bar. 

He was a member of this Association, and the last words he ever uttered in this 
presence were. "May the members of our Supreme Court be long spared to the State, 
to give it the benefit of their great learning, experience and wisdom, and always, as 
now. deserving and receiving the unbounded confidence of all." 

A sketch of Mr. Kales, the resolutions of the Bar, the words of tribute spoken by 
Hon. B. F. Ayer, Hon. J. P. Root, Judge M. B. M. Wallace, Judge Lyman Trumbull, 
Hon. J. Young Scammon, Gen. I. N. Stiles, Col. R. B. Roberts, Hon. Thomas Dent, 
James B. Bradwell, Hon. John N. Jewett, and of Mr. Perry H. Smith, Jr., in presenting 
the resolutions to the court, are recorded in the Obituary Memoranda. 

Judge John M. Wilson died December 7, 1883. He was one of Chicago's oldest 
citizens and pioneers. He has been a member of the Illinois Bar since 1835. There is 
no man. living or dead, to whom the Chicago Bar owes so much as to this honest, noble 
man. He may be regarded as the father of scientific common law pleading in Chicago. 
As a jurist, he had no superior. He rests from his labors and is freed from the accumu- 
lated cares of old age. A sketch of Judge Wilson and the resolutions of the Bar are 
recorded in the Obituary Memoranda. 

Nathan B. Haebison. for thirty-one years a member of the Chicago Bar, departed 
this life December 4, 1883. He was a lawyer of good ability and well read in the text 
books of the law. He was more of a counselor than an advocate. He had no vices or 
bad habits. 



Digitized by CjOOQ IC 



THE ILLINOIS STATE BAR ASSOCIATION. 29 



A sketoh of the dsceased.the resolutions of the Bar, and the remarks of E. J. White- 
head, Eben F. Bunyan and Calvin D'Wolf. are entered in the Obituary Memoranda. 

C. A. RoBSBTS, of the Pekin Bar, has died sinoe our last meeting. He was one of 
the founders of this Association, for many years a member of its Executive Commit- 
tee; at one time a member of the State Lecrislature. He was a lawyer of ability and a 
worthy citizen. In his death this Association has lost one of its most active and 
valued members. May he rest in peace. The proper record has been made in the 
Obituary Memoranda. 

Hon. Sidney Gbeab, a member of the Jonesboro Bar. died on Tuesday, December 
18, 1883. He was an active young: attorney of promise, and at the time of his death was 
a law partner of Judge M. C. Crawford. 

Mr. Grear was elected a member of the House of Representatives in 1882,^nd 
served in that capacity during the past winter. The facts relating to the death of Mr. 
Grear will be found in the Obituary Memoranda. 

All of which is respectfully submitted. 

JAMES B. BRADWELL. 

Committee on Legal Biography , 

SPBiNGFiEiiD. January 4, 1884. 

On motion of Mr. John C. Black, the report was received and 
the thanks of the Association extended to the Committee. 
Mr. Bonney offered the following resolution, which was adopted : 

Resolved^ That the Vice-Presidents of this Association constitute a committee on 
Legal Biography, and be requested to send, from time to time, to Hon. James B. 
Bradwell, who is hereby made the Historian of this Association, all such matters re- 
lating to the subject as may come to their knowledge, respectively. 

12. APPEALS FROM APPELLATE COURTS. 

Mr. E. Callahan moved the adoption of the following resolution, 
which was referred to Committee on Law Reform, with instruc- 
tions to report at next meeting: 

Resolved, That it is the judgment of the Illinois State Bar Association that the 
statute in relation to the Appellate Courts of the State should be so amended as to 
allow the prosecution of appeals and writs of error to the Supreme Court of the State 
from all final judgments, decrees and decisions of the Appellate Courts. 

13. APPEALS FROM CIRCUIT AND COUNTY COURTS. 

Mr. McFadon introduced the following resolution, which was 
referred to the Committee on Law Reform, with instructions to 
report thereon at the next meeting: 

Resolved, That the Committee on Law Reform be requested to consider and report, 
at the next meeting of this Association, upon the advisability of so amending the 
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exlstlnn: laws of Illinois as to provide that appeals and writs of error shall be prose- 
cuted from all jadgments and decrees of the Circuit or County Courts of this State 
directly to the Supreme Court of the State, In any and every case In which in any 
event, under existlnfir laws, other than on a certificate of the judges of an Appellate 
Court, such cause could be gotten into the Supreme Court on appeal or writ of error 
from an Appellate Court. 

On motion of Mr. John Mayo Palmer, the Association ad- 
journed to attend the meeting of the survivors of the Constitu- 
tional Convention of 1847. 



SECON D DAY. 

Januaby 4th, 1884. 

/ 

The Association reassembled at 10 o'clock, W. L. Gross, Presi- 
dent, prepiding. 

14. REPORT OF COMMITTEE ON GRIEVANCES. 

Mr. John I. Kinaker, Chairman of the Committee on Grievances, 
reported that no case of grievance had been brought to the atten- 
tion of the committee. 

15. MEMORIAL ADDRESS : LIFE AND SERVICES OF CHARLES B. LAWRENCE. 

The members of the Supreme Court having entered the hall 
and been received with due courtesy, Mr. Anthony Thornton 
delivered an address on the above subject. 

The following resolution, offered by Hon. C. C. Bonney, was 
adopted : 

Eeaolved, That the thanks of the Illinois State Bar Association be and hereby are 
tendered to ex-Judge Thornton for his just and admirable memorial of the beloved 
and distinfiniished jurist whose departure we deplore, the Honorable Charles B. Law- 
rence: and that the same be published with the proceedinss of this meetinn:. 
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Eesolved, That ex-Judsre Thornton be and hereby ie requested to present his 
memorial of ez-Judfi:e Lawrence to the Supreme Court of this State^ and request that 
it be entered upon Its records as a testimonial of the esteem In which our departed 
friend was held by the lesral profession of his State. 

[The address, and response of Judge Walker will be found in 
the Appendix.] 

16. address: the arrest, detention, trial, conviction and 
punishment of criminals. 

Mr. E. B. Green read a paper upon this subject. 

On motion of Mr. B. 8. Edwards, the thanks of the Associa- 
tion were extended, and a copy of the address asked for pub- 
lication. 

[See Appendix.] 

17. ADDRESS : THE TRACING AND RECORDING OF TITLE TO REAL ESTATE. 

Mr. Hiram Bigelow read a paper upon this subject. 
On motion of Mr. Callahan, the thanks of the Association were 
extended, and a copy of the address asked for publication. 
[See Appendix.] 

18. ADDRESS : EXEMPTIONS. 

Mr. E. B. Hamilton read an address on Exemptions. 
On motion of Mr. Benson Wood, the thanks of the Association 
were extended, and a copy asked for publication. 
[See Appendix.] 

19. REPORT OF COMMITTEE ON LAW REFORM. 

The Committee on Law Reform, by its Chairman, Mr. Dent, 
made the following report, which, on motion of Mr. Thomas 
Tipton, was received, and ordered printed with the proceedings 
of the Association: 

To the State Bar Association of Illinois : 

Your Committee on Law Reform respectfully submit the foUowinfir report: 
The conservative policy which has been observed in this State in reference to 
material chancres in the laws of the State, meets the approbation of the Committee. 
We have a valuable body of laws, suited to our circumstances, and have too many 
interests at stake to make a sweeping trade in statutes. We are unlike a sparsely set- 
tled new territory, which may find it advantageous to adopt some good code almost 
bodily. It is important for us to observe the "steady and careful progress," with 
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reference to which we have been justly conerratulated in the past. Our statutes have 
been enriched by much that we share in common with sister States; and we are not 
disposed to shut our eyes to what others have found to be useful. Yet we would not 
make any unnecessary changes in our system, but should avoid the, evil of over- 
legislation. 

By our present constitution, the axe was laid at the root of the tree of special legis- 
lation, and the multiplication of private and special statutes, having reference to 
enterprises or matters of mere local concert, has ceased. The statutes enacted have 
. been general in their character, and since the revision, which was completed in 1874, 
the enactments at each biennial legislative session have been brought into a small 
compass, a considerable portion of which has had reference to appropriations for the 
carrying on of the State government, and for objects of concern to the State as a body 
politic. Thus we find that, at the five sessions of the General Assembly held in the 
years 1875, 1877, 1879, 1881 and 1883, respectively, the laws enacted are contained in small 
volumes, the largest of which contains less than 250 pages, while the others average 
but little above half that size. Each act, as is directed by the organic law, embraces 
but one subject, which is expressed in the title: and when a law is to be revived or 
amended, the law to be revived, or the section to be amended, is inserted^ at length 
in the new act. The attention of the members of the legislature being so largely 
directed to the consideration of laws of a general rather than of a local nature, careful 
consideration has been given to proposed amendments; and. in legislating as to the 
administration of the law, the promotion of a convenient and orderly method of dis- 
patching business has been studied, while the members of the l6gislp,ture have had 
^regard to the general progress of the State as giving rise to a necessity for some 
additional legislation. 

As the General Assembly is not expected to meet at this time, the duty assigned to 
your committee is not specially pressing, and attention will be directed to but a few 
general matters: 

1. The propriety of an enactment for the further prevention of frauds upon credi- 
tors, is suggested. While our statute in regard to assignments for the benefit of 
. creditors discountenances the giving of preferences, experience demonstrates that 
such preferences are made in other forms, and sometimes with injustice to creditors 
at large. This is occasionally done through the confession of a judgment operating to 
effect a preference in favor of a diligent or friendly creditor, or by a sale, or the form 
of a sale, by the debtor to some of his favorite or more pressing creditors. Injustice 
thus arising might perhaps be obviated by a statute aimed at the evil; as, for example, 
in the case of a judgment being obtained, the statute, like one recently enacted in 
Michigan, could provide for an inquiry at the instance of other creditors considering 
themselves likely to suffer injury, and. in case of the debtor's insolvency, give the 
court power to appoint a receiver, for the purpose of collecting in the assets and dis- 
posing of the property of the debtor, for a general distribution among the creditors. 
The statute of Michigan goes still farther, and allows the judgment debtor overtaken 
to make an assignment which will have the effect of bringing about an eaual distribu- 
tion of assets, as in the case of the appointment of a receiver; such distribution in 
either case, however, being among those of the creditors who. on such distribution, con- 
sent to discharge the debtor. Under such a statute, the necessity for a bankrupt law 
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might not be very urgent. Creditors living at a distance would not be so much in 
danger of being lelt out in the cold by those who seek to monopolize the estate of the 
debtor. A similar statute might be made with reference to such friendly or preferen- 
tial sales, allowing their fairness to be questioned or controverted within some 
definite time. 

2. Square dealing in elections should be more effectually secured in some quarters. 
Here it is that "Eternal vigilance is the price of liberity." It is not supposed that 
serious frauds occur throughout the State. Certainly, however, it should not bo the 
case that the success of any ticket should depend upon the politics of the judges and 
clerks of elections; and it should not be left in the hands of the party In power, having 
the right to select judges and clerks, to turn the scale through frauds in the registry 
lifits, or by the disfranchisement of legal. voters, the making of false or manipulated 
returns, or the stuf&ng of ballot boxes. It is, however, quite certain that in some 
special localities serious frauds have been committed, such as should by no means go 
unchecked for the want of proper legislation. It may be said that each party will 
watch the other, and thus check, if not prevent, imposition. But in this matter, as in 
some others, what is everybody's business is nobody's business. This, at least, is 
true so far that occasion has been found for further legal intervention in the enact- 
ment of precautionary measures, and in providing additional safeguards as to registry, 
the preparation of the poll list, the counting of the ballots and the making of the 
returns. Much can be gained by more stringent provisions as to registration. But 
beyond this, it is believed to be necessary to strike at the evils perpretrated, from 
time to time, in special localities, with reference to which it has been thought that the 
law should require that, upon application to a county judge, or some other judicial 
officer of a county, showing to his satisfaction that frauds in making up the registry 
lists, or in conducting an election, or making returns, have been committed in any 
particular precinct, within some limited period,— say within fifteen months,— such 
judge or officer shall appoint fit and competent persons as supervisors, to revise and 
correct the registry as far as may be practicable, and to supervise the work of the 
judges and clerks in the conduct of the election to be held, and in the making of the 
returns thereof. 

3. It is thought that the laws regulating practice in the Appellate Courts can ^e 
amended with benefit, so as to obviate the necessity of remanding certain classes of 
cases, especially chancery causes, to the trial courts, before allowing an appeal to, or 
writ of error from, the Supreme Court. Such amendment should require specific direc- 
tions to be given where they can be so given with propriety, and so that the party feel- 
ing aggrieved thereby can immediately seek his remedy by going to the Supreme 
Court, in cases otherwise proper to be taken thereto. 

4. The safe keeping of public moneys by the officers entrusted therewith should be 
well guarded by the laws. The laws seem to require prompt returns by collectors of 
taxes, but some other officers have the custody of the moneys for a long period of time, 
and as to these more especially, frequent accounting, or investigation under proper 
authority as to whether the moneys are actually in the hands of the officer, may. in 
many cases, be of great utility. Your committee refer to the subject because a con- 
siderable number of defalcations have occurred within a few years past, in different 
parts of the State, mainly from the want, as is believed, of a careful oversight by some 
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one other than the officer charged with the keeping of the money. We suggest that 
some officer of each county, or of each particular locality, should be required to see 
that the custodian has his account in proper condition, and has on hand, from time to 
time,, correct balances. This oversight may require examinations similar to those 
conducted by bahk examiners under the national currency act. It is so frequently the 
case, also, that for various reasons considerable sums are likely to remain on hand for 
comparatively long periods of time, that there may be reason for legal provision for 
investing them in safe public securities. 

5. Such discussion has recently been had in regard to the criminal code of our 
State, your committee do not propose to revive any very general discussion of the 
subject. Judging frotn public expressions made by members of our profession, there 
has seemed to be a marked tendency to unanimity of opinion as to the propriety of 
leaving it more within the discretion of the judges whether they will grant changes of 
venue. 

Something like the sam^ unanimity of opinion may also be said to have been mani- 
fested as to the propriety of placing affidavits for continuance in criminal cases on the 
same footing as affidavits for continuance in civil cases, the statute further providing, 
however, that even when the State's Attorney shall admit that the witness, if present, 
would swear as supposed in the affidavit, the court be allowed to continue the case, if 
justice be likely to be promoted by such continuance. 

The statute making the jury the judges of both the law and the fact, in every crimi- 
nal case, has been the subject of much criticism, and hardly seems to be necessary for 
the protection of the accused, when the general fact of guilt must be proved beyond a 
reasonable doubt. 

6. The importance of making some provision for the indigent young, and especially 
for such of them as are so unfortunate as to be brought before the criminal courts, is 
receiving attention from the philanthropic. Industrial schools are in too limited a 
measure made the recipients of minors brought before some of the criminal courts, but 
the subject is worthy of fuller provision. In the opinion of your committee, it should 
not be left solely to the charitable impulses of persons in the localities more especially 
affected to provide such schools. The difficulty to be grappled with is one which has 
progressed too far in some localities to be met in a large enough degree by valuntary 
effort. It seems, therefore, that counties or municipalities should be encouraged to 
aid in establishing industrial schools, to which unfortunate children brought before 
the criminal courts may, in proper cases, be transferred. 

Herein the importance of measures of prevention will also be recognized. Saying 
nothing as to the propriety of compulsory education in matters taught especially in 
the common schools, it would seem that a training, promotive of steady industry, and 
calculated to teach as to the means of livelihood, should be secured to those who are 
otherwise likely to become a burden upon society. The "ounce of prevention," of 
which we sometimes hear, will be of great advantage in some of our populous cities. 
Ought society to wait until the fact of criminality is established, in each particular 
case, before making some provision through which each growing child can be seen to 
be equipped in head and hand for the battle of life? We should like to have statistics 
looking to probable legislation further fostering manual labor and other training 
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sohooli^, such as kind hearted people are proyiding to some extent In a few large eom- 
mercial and manufacturing centres in this country and in England. Will it be said 
that we encourage apparent addition to taxes? We should trust that they would not 
be made unduly burdensome, but that in the end provident measures in this direction 
would be found to be both wise and economical. 

The statesman concerned in legislating for the welfare of the people may have con- 
fidence in the future. It is well that he should, yet prudent forecast may suggest that 
he insure against accidents, by adopting wise safeguards, in. anticipation of coming 
times of mischance or evil. This he can do better by providence in behalf of the young 
and growing than by attempting to bend the wills of the mature and powerful. It is 
easier to train the tender sapling to point directly toward the zenith, than it is to 
re-establish in all its beauty the mighty tree which has yielded to the blast. Hence, 
the legislator will encourage what makes for good character in the youth of the land, 
who must in turn become prepared to make wise laws, favorable to the right and 
repressive of what is wrong. 

THOMAS DENT. Chairman. 
W. L. VANDEVENTER, 
JNO. MAYO PALMER. 



20. ADDRESS — THE RELATION WHICH RAILROAD COMPANIES BEAR TO 

THE STATE. 

Mr. James McCartney read an address upon this subject. On 
motion of Mr. Alfred Orendorflf, the thanks of the Association were 
extended and a copy of the paper asked for publication. (See 
Appendix.) 



21. REPORT OF COMMITTEE ON TIME AND PLACE OF MEETING. 

Mr. Callahan, from the committee to consider that portion of 
the President's address referring to time and place of holding 
meetings, made the following report, which was adopted : 

To the President and Members of the Illinois State Bar Association: 

Your committee to whom was referred that portion of the President's address re- 
ferring to the time of holding the annual meetings of the Association, would respect- 
fully report that after a due and careful consideration of the matters referred to us, 
recommend that Article Sixteen of the Constitution be so changed that the annual 
meeting shall be held on the second Tuesday of January in each year, and that such 
meetings shall continue to be held in the City of Springfield. 
All of which is respectfully submitted. 

E. CALLAHAN, Chairman. 
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22. RELATING TO FILING ABSTRACTS AND BRIEFS IS SUPREME AND 

APPELLATE COURTS. 

Mr. E. B. Hamilton offered the following resolutions, which 
were adopted: 

Resolved, That it is the sense of this Association that the Supreme and Appellate 
Courts should so change, alter or amend their lules so as to require attorneys fllingr 
abstracts, briefs and arguments in either of the divisions or districts of said courts, 
respectively, to, on or before the day on which they are by the rules of such courts 
required to file such abstracts, briefs or arguments, deliver, mail, express or send to 
the counsel on the opposite side of any cause, a copy of the same, in which such 
abstract, brief or argument is to be filed, so that such opposite counsel shall receive 
the same on or before the day when filed in the office of the clerk of either ot such 
courts, in such division or district, respectively. 

Resolved, That the Secretary transmit a copy of this resolution to the Supreme 
Court and the several Appellate Courts, 

23. APPELLATE COURT BILL — BANKRUPTCY LAWS, ETC. 

Mr. C. C. Bonney offered the following resolutions, which were 
adopted : 

Resolvedr, That this Association renews its recommendation of the establishment 
of an intermediate Appellate Court, substantially as proposed in the bill to provide 
such a court, which passed by the United States Senate, and is known as the Davis bill. 

• A BANKBUPTCY liAW. 

Resolved, That in our judgment, the public welfare now demands the enactment of 
a carefully framed and conservative bankrupt law. The hazards of commercial life 
are such that even the most upright and prudent business men may become over- 
whelmed with pecuniary disaster without any fault on their part, and from causes 
entirely beyond their own control. Such causes may be found in (he calamities of 
nature, and in the misfortune of other persons or corporations. It may be safely said 
that up to the present time, of the various experiments in bankruptcy legislation, 
which have been tried in this country, no one has proved satisfactory in practice. A 
similar statement is made by well-informed persons respecting bankruptcy legislation 
in the mother country. Those unfortunate results emphatically suggest that great 
pains be taken in attempting to discover the reasons why the former systems of bank- 
ruptcy have failed to accomplish the purposes for which they were enacted. As far 
as possible, the invention of new modes of proceeding, and the creation of new offices 
should be avoided. If a new thing is to be done, and a familiar mode of proceeding 
can be adopted to accomplish it, a very great advantage will be gained. The para- 
mount principle of a successful bankruptcy system, must be the speedy accomplish- 
ment of an equitable distribution of the debtor's assets among his creditors, and a 
discharge of the bankrupt from obligations which ought not to be continued against 
him. And while a regulation of the relations of debtor and creditor is a distinctly 
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different thing from the marshaliner and distribution of the assets of an unfortunate 
debtor, it might be expedient for Congress to deal with both these subjects in connec- 
tion with each other, so far as Its constitutional authority may extend. We rfenew our 
recommendation of the equity bankruptcy bill, which was reported for passage by the 
Judiciary Committee of the National Senate, as promising better practical results than 
any other that has yet been devised, and express the hope that it may soon become 
a law. 

Hesolved, That the Secretary of this Association be and hereby is instructed to 
transmit a copy of the foregoing resolutions to the Senators and Bepresentatives in 
Congress from the State of Illinois, with the request that they favor the legislation 
recommended. 

24. THANKS. 

Mr. E. B. Hamilton offered the following which was adopted: 

Resolved, That the thanks of the Association are hereby tendered to the Hon. Wm. 
L. Gross, our retiring President, for his earnest and able efforts in behalf of the interests 
and welfare of this Association, and the kind and courteous manner in which he has 
presided over our meetings; and that we also tender our thanks to Hon. Alfred Oren- 
dorff, for his very eflScient services as Secretary of our organization. 



STANDING COMMITTEES. 

The President announced the standing committees. (See pages 
12 and 18.) 

26. ADJOUBNMBNT. 

On motion of Mr. E. Callahan the Association adjourned, to 
meet in Springfield on January 13, 1885. 



ALFRED ORENDOEFF, 
Secretary. 



—3 
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THE BANQUET AND RECEPTION. 

The banquet at the Leland on the first evening of the session 
was largely attended. The Judges of Supreme and Appellate 
Courts, State Officers, the survivors of the Constitutional Conven- 
ion of 1847, and a brilliant assemblage of ladies and gentlemen 
were the guests of the Association. 

Hon. W. L. Gross presided, and the following toasts were pro- 
posed : 

The State. Besponse by Gov. J. M. Hamilton. 

The Survivors of the Constitutional Convention of 1847. Re- 
sponses by Hon. David Davis and Hon. John M. Palmer. 

The Lawyer in War. Response by Hon. R. J. Oglesby. 

The Citizen and the Law. Response by James H. Eckles. 

The Benefit of Clergy. Rt. Rev. Geo. F. Seymour. 

The Higher Law— the Mother-in-Law. Hon. J. E. Mann. 

Letters of regret were read from Hon. J. Young Scammon, Gov. 
Shuman, and others. 

The reception in the Leland parlors before, and the dance after, 
ihe banquet, were interesting features of this very enjoyable oc- 
casion. 
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ADDRESSES AND PAPERS DELIVERED AND READ BEFORE THE ILLINOIS 

STATE BAR ASSOCIATION AT ITS SEVENTH ANNUAL MEETING, 

SPRINGFIELD, ILL., JANUARY 8i) and 4th, 1884. 
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ANNUAL ADDRES 



THE PURPOSES AND WORK OF THE i 



DELIVERED BEFORE THE ILLINOIS STATE BAR ASSOCIATION, A 
MEETING AT SPRINGFIELD, JANUART, 3, ] 



By WILLIAM L. GROSS, Preside] 



Members of the Illinois State Bar Association: 

In asking consideration, for the brief time y( 
of the topics suggested and treated in this pa] 
to remember that the delivery of a formal ad( 
posed by the constitution of this association 
officer; and if the further suggestion is made 
ganic law also provides that the duty once disc 
is rendered incapable of succeeding himself, tl 
barrassment of the position will be apparent, 
said to sing its sweetest song immediately b 
president, it would seem, has but to speak a 
the analogy must end, for it by no means fo 
shall contain anything of sweetness. 

You will, I am sure, permit me to congrat 
return of our annual meeting, the favorable c 
which we are met, the interest felt and manii 
their State association, and the evidences o 
fluence for good; and in addition, to express 
year just closed has been to you all a season 
able endeavor, crowned with a reasonable mei 

Just what the duty of your presiding officer 
of this sort, rests somewhat in conjecture, 
been selected because of some real or fane 
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place, — ^possibly as a recompense and acknowledgment of achieve- 
ments within the li6e of our profession; or, on the other hand, 
by way of opportunity to distinguish himself in new and untried 
fields. Discarding, in this instance, either supposition, it is 
believed that for once at least, there can be no great impropriety 
in shortening the line of our vision a little, and considering some 
of the practical questions, the ways and means, which have so 
much to do with justifying our claim to continued and successful 
existence as an organization. But it is not at all clear how far 
I may go in advising you respecting matters strictly associational, 
or whether, as we have seen, I am expected to speak of such 
matters at all, but I will venture to resolve the doubt by assum- 
ing jurisdiction — a tendency inherent in courts, as I think I have 
heard maliciously remarked. 

In due time the reports of your secretary, treasurer and execu- 
tive committee will be laid before you, and by these reports you 
will be advised of the oificial action during the year; but you 
will need to remember our organization is such that the real 
work is performed in annual meeting when, as an organized 
entity, we act and speak. 

The question is often asked why, in a great State like Illinois, 
whose active bar cannot number less than 5,000, so small a num- 
ber have identified themselves with the State association, and it 
must be confessed the query is pertinent. That our membership 
is small compared with the whole number of active practitioners 
must be apparent ; and in this anomalous condition of thing alone, 
a suflScient reason exists, as is believed, for us to stop and con- 
sider whether the cause does not, to some extent at least, lie at 
our own door;, and if it does, what is to be done to remove the 
stumbling blocks out of our brethren's way; and if not, what 
means shall be adopted to awaken in the minds of our brethren 
a lively interest in the objects, aims and work of the Association. 

I need not stop to tell you that this association cannot stand 
still ; that it is as obedient to the great law of development as the 
tree, and that it must either grow or die. It matters not how 
honorable and distinguished its membership may be, how free it 
has kept itself from factions, parties and rings, or how valuable 
its past services may have been, the well grounded hope of what 
may be accomplished in the future must form the inducement, the 
attraction, the incentive, to our brethren throughout the state to 
unite with us. Now, what hope can we tender them? 

We have declared that one of our prime objects is, to facilitate 
the administration of justice and promote reform in the law. It 
goes without saying that if the administration of justice can be 
facilitated, and there is anything we can do in that direction, we 
owe it to ourselves as good citizens, to the community in which 
we live and of which we form a no inconsiderable part, and to the 
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courts whose oflScers we are, to do that thing ; and this duty rests 
upon all members of the profession alike, whether they are connected 
with this association or not, and this will nowhere be denied. 

Again, the very fact that such an organization was called into 
being, and has carried on a reasonably successful career for so 
many years, is in itself an assumption that the profession can, 
by organization, by the adoption of uniform methods and by a 
concentration of effort, accomplish that which, as individuals, would 
be impossible. Surely, no argument need be indulged to con- 
vince any one that many are mightier than a few, or, that the 
whole is greater than a part. 

It would seem to be unnecessary to ask ourselves whether reforms 
in the law are desirable, — something must be taken for granted, 
and we must presume that lawyers, courts, legislatures and the 
people recognize the fact that jurisprudence, though often spoken 
of as a science, does not exist in certain, fixed, and unalterable 
rules and practices, knowing neither variableness nor shadow of 
turning, but rather in principles, admitting of modification, varia- 
tion and adaptability. And while the conditions and requirements 
of society are thus variant, it is not perceived how any fixed 
system could be framed that should, under the ever varying con- 
ditions of human society, work out even and exact justice through 
the instrumentality of courts. When, therefore, we talk about 
reforms in the law we mean this, and this alone, that the change 
in the conditions of society require and demand, not necessarily 
the discovery of new principles, but that such modification shall 
be made, either iti the formal declaration of principles, or in the 
methods of application, as that society, as it now is, shall find 
protection and even-handed justice result. No one will, for a 
moment contend that, as a body of men trained and skilled in 
the law, there is anything illogical, unreasonable or dangerous in 
our undertaking. Society has been taught by very many illustrious 
examples that she has nothing to fear from her law-citizens ; and 
whether the occasion be in popular assembly, in legislative hall, 
in executive chair, when peace spreads her benign wings abroad, 
or yet in time of tumult and war, in council or on battle field, 
she has never doubted their honor, loyalty or fidelity to her best 
interests, and has delighted to honor and follow them. And surely 
no greater mistake could be made than to suppose, as a class, we 
have any interest, inclination or desire, separate and distinct from 
the body of the people ; and in justice it must be added, there is 
no evidence whatever that our efforts so far, by organization, union 
and concentration to effect either the body of the law or the 
manner of its application, has any where excited the apprehension 
of the people. 

Why, then, should our non-affiliating brethren, who know all 
this as we know it, and who must, good citizens as they are, desire 
all that we desire, hesitate and hold back. No one knows better 



Digitized by CjOOQ IC 



44 ANNUAL ADDRESS BEFORE 



than the lawyer the weakness as well as the strength of the law, 
and no member of community can better tell how it is that so 
often appeals to the law for redress of real grievances prove futile 
and end in disappointment, humiliation and injustice; and shall 
this knowledge and this experience, lodged as it is with so many 
men in so many localities, lie dormant or be frittered away through 
individual exertion, when by union and combination the thousand 
little rills may be gathered together into the mighty river, which 
under wise counsel directed- in its proper channel, would bear 
triumphantly upon its bosom the whole burden of legal reform. 
Nor are we saying too much when we contend that this is what 
the people expect of the bar, and to deny them the benefit of our 
technical skiU is to acknowledge ourselves recreant to a manifest 
duty. If we have heretofore failed in presenting our organization 
in its true light and by proper avowals, let the error be corrected, 
and let the association speak in such a way as that it shall be 
heard by our brethren. If the State association has a real mission, 
as it manifestly has, let it be declared, that the hesitating and 
indifferent may be aroused and the professional pride and ambition 
of our brethren be touched and quickened into life. 

It will be assumed, without further elaboration, that it falls 
peculiarly within the province of an intelligent and educated bar to 
point out and call attention to defects and suggest reforms in the 
practical administration of justice; and the force of the position 
will be admitted, that men trained in the technic of the law, and 
daily invoking its aid and power in working oat legal justice between 
man and man, should carefully and attentively note its weakness 
and ineflSciency as they also mark its power and efficacy. But 
it seems it is not enough to point out where reforms are needed. 
Something more is required. 

For a long time it has been made a part of the duty of our 
judges to suggest defects and omissions in the law. That this 
salutary provision has been barren of fruit, take the case of one 
of the justices of the Supreme Court who Submitted to a recent 
legislature no less than five reports of this character, embodying 
the result of his experience in the practical administration of jus- 
tice in the highest court of the State, and mark the result. The 
reports were received by the legislature ; it is believed they were 
referred to appropriate committees, but — there they have slept to 
this day. Nor is this an exceptional case. Gentlemen now before 
me could, if they would, give us many like instances. It would 
be an unfair criticism, however, to attribute this lack of attention 
on the part of the legislature to a want of confidence in the wis- 
dom of our judges, or to intentional disregard of valuable sugges- 
tion; but it results from the fact that legislation is the working 
out, not of request and suggestion alone, however courteous and 
valuable, but of demand. Its wheels are set in motion and moved 
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forward, until request and suggestion are erystalized into legisla- 
tive act, just in proportion as it is impelled by the forces brought 
to bear against it. It no more acts itself than does the engine 
seen moving over the face* of the country. The legislature may 
be considered the engine, and while the forces that impel it may 
be even more invisible than steam, they are none the less potent. 
It ought to be true that every legislative act should stand as an 
expression of the experience and best judgment of the community ; 
and possibly this might be, if the best informed citizens in the 
several departments of knowledge could be induced to unite and 
combine, and thus impel the legislative engine in the proper direc- 
tion. 

It is believed that this association owes its birth and continued 
existence to a recognition of the state of affairs we have attempted 
to depict. So far as we might properly do so, we have felt it a 
duty to unite for the avowed purpose of facilitating the adminis- 
tration of justice and of promoting reform in the law. We have 
done something, and to some extent our influence has been exerted 
for good. Through the direct influence of this body, acting as it 
must ever act, directly upon the legislature, the administration of 
justice has been facilitated ; it is possible for our court of last re- 
sort to dispatch the business before it with reasonable promptness, 
so that no longer can it be said the law's delays work a practical 
denial of justice ; and from time to time other reforms have been 
pressed upon the attention of. the legislature with varying results. 
If success cannot in every instance be claimed, some progress 
has at least been made, and by following up the work and con- 
tinuing to agitate and educate, a sentiment must ultimately be 
produced, against which legislative indifference will have to yield. 

If, towards the accomplishment of this legitimate association 
work, but comparatively few of the active members of the profes- 
sion throughout the State have responded by identifying them- 
selves with us, as we have seen is the case, may the reason not 
be found, to some extent at least, in the fact, that our annual 
meetings have been held at times when it was impossible for us 
to get the ear of the legislature, and thus make our influence felt. 

The truth is, the way we are going on at present, half the time 
we are talking to the winds. This present meeting fairly illustrates. 
Our objective points, as we have seen are, facilitating the admin- 
istration of justice and promoting reforms in the law. The duty 
of enacting the laws by means of which these objects are to be 
attained, is cast upon another body of citizens. In some way 
that other body, the legislature, is to be made to know what we 
know, to see as we see, to realize that whereas now, through im- 
perfect means, or on account of defective methods and practices, 
oppression and injustice is wrought out, instead of equality and 
justice; and realizing this, that a remedy is possible and what 
that remedy is. And further, we are assuming that we can 
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advise the legislature,— that we are experts in the administra- 
tion of justice through the instrumentality of courts, and yet, 
apparently, we are keeping as far away from the legislature as 
possible. In the seclusion of the.capitol, on an off legislative year, 
we are formulating our instructions and speaking when there is 
no one to hear. It is submitted that this is illogical and unwise, 
and that, if we are to get verdicts from the legislature in the 
shape of legal reforms, some better method must be adopted of 
gettmg the evidence before the trial court, and, as advocates, in 
some way we must come within speaking distance of our jury. 

Then, how is it on legislative years. Apparently, again, we 
have carefully arranged to meet the legislature upon whom we are 
to operate at a time when, in the bustle and confusion of organ- 
ization the question of who shall preside, or call the roll on 
motions to adjourn, is of far greater moment than anything we 
can hope to say ; and when, so far as stimulating legislation may 
be concerned, no lasting effect whatever can be produced by our 
presence near the legislature; and when, again, by the time the 
froth of organization has settled and something might be accom- 
plished, we are gone and our utterances are lost and forgotten, 
feegging you not to forget that this is said in the light of the 
query, why our membership is comparatively meagre, it must be 
still further observed, lawyers as a class are reasonably acute, 
and until we can hold out to them a reasonable inducement of 
practical good to come from a week away from their offices and 
spent in a crowded capital, they may be expected to stay at home, 
borrow a copy of our proceedings and read our burning words of 
wisdom at their leisure. 

So far, then, as it is any part of our assumed purpose to 
directly influence legislation, it would seem we are not entitled to 
any greater consideration at the hands of our professional breth- 
ren than we have received ; and while they may be, and no doubt 
are, charitable enough not to impugn our motives or belittle the 
objects we have in view, they do question the practical utility of 
our methods. 

The suggestion is therefore ventured, that we revise our organic 
law, and instead of meeting annually we meet biennially and 
when the legislature is in session and can give us an attentive 
hearing. 

This suggestion, in the main, has for its basis the reasons 
already referred to; but there are other considerations which, as 
is believed, point strongly in the same direction. 

There was a time when the lawyers having causes pending in 
the Supreme Court, habitually assembled with the court and 
remained in attendance until their causes were reached and dis- 
posed of. At that time the first week of court found the bar 
generally present; and it is no doubt true that, when our time 
of meeting was selected and fixed for the third day of the first 



Digitized byCjOOQlC 



THE ILLINOIS STATE BAR ASSOCIATION. 47 



week, this ancient practice was recognized as existing. But what- 
ever the reason may have been, under the modem rules, it is no 
longer true that the bar so generally assemble with the court, or 
remain in attendance as formerly ; and it has been observed that 
there are later days of the term when a much larger number of 
lawyers would find it convenient to come up to the court than 
the day we have selected. While, therefore, a change to a later 
day would accommodate those having pending causes in court, it 
would not incommode those without pending causes, and if such 
would come on the first week for no special reason save to attend 
our meeting, they would also come at a later time. 

Again, it has been a matter of frequent remark that our ses- 
sion has been too brief to permit of the fullest discussion and 
most mature deliberation, and that our action has in consequence 
been unduly hasty and not always well considered. Under the 
present arrangement we cannot lengthen the session, and are 
limited to Thursday and Friday, but if we met earlier in the 
week, the session could be extended until the business before the 
association was properly disposed of. While this change might 
not, of itself, increase the daily attendance, it would enable a 
greater number of lawyers to attend during one or more days of 
the session, and from what has been observed in the past, this 
alteration would be grateful to quite a large number. Expressed 
in brief, the idea is, that the meeting should begin on a Tuesday 
and run through the week; and it would probably be found that 
the evening sessions, when the lawyers attending before the court 
and lawyer members of the legislature could attend without neg- 
lecting other duties, would prove most interesting and beneficial. 

If it should be thought wise to take this new departure, some 
minor changes would follow from necessity ; but they are believed 
to be sufficiently obvious to render further reference or remark 
unnecessary. 

But lest it should be thought our claim to recognition and con- 
sideration rested alone upon the grounds already discussed, and 
that what has gone before has been a confession of demurrer to 
our entire declaration, indulge me still further while I briefly call 
your attention to some other objects believed to be both desirable 
and important. 

However important it may be for the bar of the State, through 
its State association, to take the initiative in matters of legal 
reform, and to direct and control the same- by operating directly 
upon the law making power of the State, we nave declared it 
also important and worthy of continued effort, '*to elevate the 
standard of integrity, honor and courtesy in" our profession, and 
'*to cherish a spirit of brotherhood among the members thereof." 

The successful lawyer is necessarily a busy man, and, save in 
exceptional cases, cannot be said to be master of his own incli- 
nation and desires. The demands made upon him are as diverse, 
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and take on as many forms and shapes, as human conduct, 
ambition and avarice have been able to assume, invent and devise ; 
and it cannot be thought strange if, in meeting and answering 
these^ demands through a series of years, he should himself yield 
ap and surrender a part of his own individuality and become 
moulded and fashioned for the work he finds pressed so persist- 
ently upon his attention. As the years go on and the demands 
upon him increase and multiply, imperceptibly to himself, it is 
perceived that he has been undergoing change; that there has 
been created a new world, peopled with another class of beings, 
where new and reciprocal duties exist; and that he is living in 
that world and discharging a share of its duties. His thoughts 
appear to have been turned into new channels, and his mind to 
be working in different ways. If he is a reflective man, and given 
now and then to pausing and taking note of the mutations within 
himself, he is made aware of a growing tendency more and more 
to withdraw within himself, and to depend less and less upon 
others for his satisfaction and enjoyment. 

If it be said all this is but the natural tendency of the life led 
by a studious lawyer, we should admit it ; but it would still be true 
that it is a tendency against which the thoughtful and consider- 
ate man feels some opposition ought to be interposed, for if left 
to itself and unchecked, the danger would be that what at first 
might be but a tendency or mere inclination, would in time take 
on a more aggravated form, and become a confirmed habit. 

This tendency, of which we are speaking, is manifested differ- 
ently in different individuals. Sometimes shelter is taken behind 
the lawyers' books and briefs, and there is little or no disposition 
to cultivate the graces and amenities of social life. To such a 
man his books become his constant companions and friends, and 
he soon learns to turn to them with the eagerness and confidence 
of a lover to his mistress. In imagination he feels himself sur- 
rounded by the noble minds that have honored and adorned our 
profession ; and if at times he feels kindling within him the fires 
of an ambition thdt would lead him to emulate their virtues and 
win the imperishable renown which is theirs, while the thought 
may ennoble and purify his spirit, its outward manifestation 
would be a still greater shrinking from intercourse with the living, 
and he would become a social recluse. , That man would feel 
better acquainted with Marshall, Kent, Story and Walworth than 
with the justices of the Supreme Court of his own State; and he 
would find keener enjoyment in contemplating a dead Wirt, Web- 
ster and Ghoate, than in listening to the impassioned eloquence 
of a living Storrs, IngersoU or Weldon, for the current of his 
mind has been turned backward, and the springs of his sympathy 
with the living to-day dried up. 

If not the prime, one of the secondary objects of a State asso- 
ciation of lawyers is, to overcome this natural tendency to seclu- 
siveness, by affording them an opportunity of meeting their 



Digitized by CjOOQ IC 



THE ILLINOIS STATE BAR ASSOCIATIOll. 49 



professional brethren from every part of the State upon a common 
plane, and the formation of personal acquaintaneeships'and friend- 
ships, to throw off, for the time being, the yoke of writs and plaints, 
of professional cares and anxieties, and to feel the glow of cordial 
contact with ones kind. True, this cannot be measured by the 
ordinary standards, and finds no equivalent in the tokens of com- 
merce; nor are we to suppose that all there is of value in this 
life can be thus measured. The truth is, that without a social 
side, or with a social nature in embrio, there is wanting that 
rounded fullness that marks the perfectly developed man, — ^lawyer 
or lajmaan. 

The lawyer we have in mind is quite a different being from the 
person we have been considering. He would be emphatically a 
man of to-day, full of the hopes and desires and ambitions of the 
time, and he would be keenly alive to all that concerned his pro- 
fession and full of the sympathies engendered by acquaintance, 
companionship and brotherhood with his fellows. His admiration 
for Marshall would be quite as great, but he would also know, 
personally, the chief justice of his own State. He would be a 
many-sided man; and while his scholarship would be the ripest, 
he would possess an accurate knowledge of men, gained by attrition 
with men; his perceptive faculties would be in full development 
and his mind enriched by an extended observation. His power 
of adaptability would be such that with business men he should 
be a business man, with lawyers and judges a lawyer and judge, 
with statesmen a statesman and a child with children. His 
friends and professional associates would be made to feel the 
tenderness and warmth of his regard, as his enemies should also 
know how cordially he could hate. He would be trusted by his 
clients, for he would be as jealous of his own honor and their 
interests, as a maiden of her virtue; and he would be feared by 
his opponents because of his incorruptibility, fearlessness and 
faithfulness, and his love of justice and right would render him 
incapable of falsehood, misrepresentation or deceit. 

"Whatever may be thought of this sketch of a typical lawyer, it 
contemplates the possession and exercise of those qualities of mind 
and heart which we are pleased to call integrity, honor and cour- 
tesy, and to that extent may, we trust, prove acceptible; and 
although we may not stop to express all that is contemplated in 
the terms referred to, even were we able to do so, or illustrate 
our meaning by careful analyses of the lives of particular indi- 
viduals, we may be permitted to say, that the annals of the 
Illinois bar present many distinguished examples of most unques- 
tioned integrity, untarnished honor and uniform courtesy. The 
acts and deeds of these, our illustrious predecessors, stand as 
monuments all along the path of our State's history, and although 
the inscriptions may be somewhat softened by the hand of time, 
they still show the distinctive characteristics we are considering, 
and may be known and read of all men. 
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In what we may do or hope to do in the way of elevating the 
standards of integrity, honor and courtesy, it is hard to under- 
stand how we can accomplish it better than to make the bar of 
to-day intimately acquainted with the lives and cl;iaracters of the 
men who, in their time, were living ensamples of the virtues we 
would inculcate ; and for this purpose it should be both our pleas- 
ure and duty to keep alive the memory of Nathaniel Pope and 
Ninian Edwards, Elias K. Kane and Justin Butterfield, Henry 
Eddy and Cyrus Walker, Julius Manning and Nehemiah Bush- 
nell, Wm. H. Underwood and John M. Wilson, Abraham Lincoln 
and Stephen T. Logan, Orville H. Browning and Charles B. Law- 
rence, and others whose names are quite as well known. And if, 
in addition, we shall be able to bring together, from time to time, 
the best living exponents and highest types within our jurisdic- 
tion, as manifestly we will, and in this way they shall become 
personally known to the body of the bar, the influence of such 
contact and acquaintanceship will surely tend to bring about the 
result we have at heart. 

We cannot be mistaken in assuming that the forces to be made 
use of in elevating the tone of the bar are, and from the nature 
of things must be, the gentler moral forces ; and if it were felt 
to be an open question whether our proper course is somewhat 
like that suggested, or its opposite, it would seem to.be only 
necessary to remind you that this is a voluntary association, pos- 
sessing no power or authority but such as is given byvits mom- 
bers, and operative upon no one but its own membership. It 
may undertake to keep its own conscience, but it is certain it 
possesses no supervisory power over the consciences of others. 
When we think we have, as an organization, lived long enough 
and are ready to be dissolved into our original elements, the 
work of dissolution may be speedily accomplished by turning the 
members of this association into spies and informers and prose- 
cutors, and by setting up arbitrary standards of professional 
ethics, and hunting up occasions for exercising a compulsory 
power we do not possess. 

But before taking up the ordinary routine of business, indulge 
me in a brief reference to some events of the year of general 
professional interest. 

Those who were so fortunate as to be able to attend the Amer- 
ican Bar Association, at Saratoga, speak in the highest terms of 
the character of its active membership, the course of its proceed- 
ings, and the fraternal spirit exhibited. It is understood that the 
question of holding its annual meetings in different parts of the 
country, is being seriously considered. In this connection it may 
be observed, it is not at all unlikely that the National Association 
has encountered some of the diflBculties which seem to beset all 
similar organizations. During our own existence the tendency to 
localization has been one of the most persistent dangers, and it 
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has required no little effort to overcome it. Before the National 
Association can be expected to accomplish very much, it must 
embrace the leading spirits of the profession the country over, 
and as one of the means of accomplishing that result, no doubt 
the holding of its stated meetings in different parts of the coun- 
try can be safely looked to. Without being able to speak author- 
itatively, this may be said, it is likely that in the near future a 
meeting will be held in Chicago, and 'it may be well for you to 
consider whether you ought not, as individuals, to unite with that 
organization. 

Reference may also be made to the recent visit to this country of 
the Lord Chief Justice of England. It is gratifying to know that 
the bar of this country, wherever an opportunity offered, generously 
and heartily welcomed Lord Coleridge, and extended to him all the 
professional and social courtesies to which his position in the 
profession entitled him; and it is also gratifying to remember 
how gracefully all this was received, and, apparently, enjoyed. 
It is no doubt true that, of the learned professions the law has 
this distinguishing characteristic— an absence of professional jeal- 
ousies, and a readiness to recognize merit; and it is therefore 
not to be wondered at that the bar of this country should find 
genuine pleasure in showing their hearty appreciation of the 
personal and professional character of one in every way so worthy 
as their late guest. 

Your attention is also called to the movement for the relief of 
the Supreme Court of the United States. 

At our meeting in January, 1882, the bill introduced in the 
Senate of the United States by a distinguished jurist and Senator 
of this State, and generally known as the Davis bill, was under 
consideration, and with some modification, then received the 
indorsement of this body. This bill, also, received the assent of 
the American Bar Association, and, as is believed, generally that 
of the bar of the country. At the time of our last meeting it 
had passed the Senate and was pending in the House, and this 
association recommended its early passage. It failed, however, 
because not reached, but has been introduced in the present Con- 
gress, and will, no doubt, again become the subject of earnest 
discussion both in and out of Congress. In view of the import- 
ance of the subject to the people and the profession, its further 
consideration by you at this time is strongly urged. 

Although the year just closed has been comparatively unevent- 
ful, it is our sorrowful duty to note that the ranks of our pro- 
fession have been invaded, and some of our cherished associates 
removed by death; but the bar of this State will long cherish 
the memory of Charles B. Lawrence, Thomas Hoyne, John M. 
Wilson, Francis H. Kales, Edward Y. Rice and Augustus M. 
Herrington. 
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And lastly, I am sure you will agree with me that the re-union 
of the survivors of the constitutional convention of 1847, simul- 
taneous with our meeting, is happily timed ; and I trust you will 
find it a pleasure to extend to them a cordial and hearty greet- 
ing. The part played by these men in the legal history of this 
State, and their success in so framing the organic law as that it 
was possible for the State to rise up out of the financial slough 
of despond into which she had, in an evil moment, been plunged, 
and thenceforth take her proper place in the van of material 
prosperity and development, well entitle them to all the honor 
and consideration a grateful people can bestow. 

A word and I am done : In laying down the pen and inviting 
you to resume the regular order of business, I must be permitted 
to acknowledge my obligation to the members of this association 
for the confidences shown and honor bestowed, and to indulge 
tlj(B hope that your further deliberations will be marked by the 
same spirit of concord that has always distinguished this body; 
and that this meeting may prove to you all both interesting and 
profitable, and be the means not only of cementing still closer 
the bonds of brotherhood, but of extending the association's 
influence and usefulness. 
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MEMORIAL ADDRESS' 



THE LIFE AND SERVICES OF CHARLES B. LAWRENCE. 



By ANTHONY THORNTON. 



READ BEFORE THE ILLINOIS STATE BAR ASSOCIATION, AT ITS ANNUAL MEETING, HELD AT 
SPRINGFIELD, JANUARY 3d AND 4tH, 1884. 



In the morning of life, animated by the emotions of youth, flushed with health, 
and unburdened with care, we anticipate only joy and sunshine. As the sunlight 
falls on the blossoms and brightens the glory of their hues, so in the bloom of youth 
cheerful hopes lighten our way, pleasures allure and lofty ambitions inspire; but 
soon the night cometh and darkness overshadows all. Life's lease is short. In a 
few years, in an hour, in a moment, the tenure is terminated. So true it is: "Our 
birth is nothing but our death begun." ^ 

He, whose dying we mourn to-day, has been suddenly taken from our midst. 
Like a flower in full bloom nipped by the killing frost, he has been stricken down, 
in the maturity of his manhood, and in the strength and vigor of an intellect trained 
and armed by reading, study and use, for the great struggles in which he was engaged 
He was loved as a friend, respected as a lawyer, and valued for his numerous vir- 
tues. I am here to speak a few brief words of the man, of his life, and of his 
death. 

When the bad man dies, he leaves no void to be filled. In life he has brightened no 
darkened home, added nothing to the peace and quiet and stability of civil society, con- 
ferred no benefit upon the world; he has lived and died, and is forgotten. But the man 
with sympathies and moral tendencies and learning, scatters richest blessings along 
his pathway through life, and when life is ended he leaves a light for aftertimes, and 
memorials to be forever treasured. To the memory of such a man some meet offering 
is due; some grateful testimonial should be made. It is a pleasing feature of human 
nature, when the chilling hand of death is laid upon one whom we have known, that 
the passions are softened, censure and bickering cease and memory loves to preserve 
only the nobleness and excellencies of the friend departed. 

Lord Bacon has said : "Death openeth the gate to good fame and extinguisheth 
envy." Hence, the dead who have lived worthily will be honored, their good deeds 
remembered, and the evil they may have done buried with them. It is fit that we 
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should honor the worthy dead. Time and custom have sanctioned the ceremonial, 
and our kindlier and better nature prompts its observance. It is a duty we owe to 
worth and virtue, and its due discharge soothes sorrow, increases charity, and 
nerves the man feebly struggling amid the waves of life. It is peculiarly appro- 
priate that those engaged in the same profession should venerate the character, 
cherish the ^ood qualities, and emulate the legal tlearning of one who loved the law 
as a science,' and illustrated and dignified its essential truths. 

Charles B. Lawrence, whose memory we have met to honor, was born in Ver- 
gennes, in the State of Vermont, on the 17th day of December, 1820. Though Illi- 
nois became his home in early life, he had a strong attachment for his native State, 
and a pleasant remembrance of her lovely and quiet villages, her bright streams and 
green mountains. He received a thorough education, was at college in Middlebury, 
Vermont, two years, and finished his literary course at Union College, in the State 
of New York, where he graduated in the year 1841, just as he entered upon the 
threshold of manhood. 

With his only fortune, — his education and a resolute nature, — he wended his 
way, as have many New England boys, to the South, and taught school in Alabama 
for two years. He soon tired of teaching, and inspired by that instinctive feeling 
which unconsciously impels genius and intellect to a practical course, he commenced 
reading law, in the year 1843, in the office of Judge Taft, of Cincinnati. 

In his youthful days he seemed to be of a restless and roving disposition. After 
a short stay in Cincinnati, we find him prosecuting his legal studies in the office of 
the late Senator Gayer, of St. Louis. He procured a license and was enrolled upon 
the roll of attorneys of the State in the year 1846. In that year he located in 
Quincy, in this State, and formed a partnership with David L. Hough, which con- 
tinued for two years. In the year 1847, he became associated with Archibald Wil- 
liams, then one of the most profound lawyers in the State. 

From this'time he rose steadily in his profession, until he attained to the envia- 
ble position of an accurate and learned lawyer, and a man of the highest probity. 
He was the companion and peer of Lincoln, and Douglas, and Browning, and Bush- 
nell, — names around which memory loves to linger. He received po radiance from 
them, but unaided, save by his own energy and capacity, made his own fame and 
fortune. The firm of Williams and Lawrence had a large and lucrative practice. 
This partnership continued for nine years. In the year 1856, on account of impaired 
health. Judge Lawrence visited Europe, and passed the greater portion of the time 
in the south of France. Having regained his health to some extent, he returned to 
Illinois in the year 1868, and settled on a farm in Warren county. His retirement 
was short, for in 1859 he was elected judge of the circuit composed of the counties 
of Warren, Knox, Mercer and Henderson. He was a just and impartial judge, and 
rendered the highest satisfaction to suitors and the profession. Before the expira- 
tion of his term, he was elevated to the position of judge of the Supreme Court, and 
took his seat in November, 1864. 

His elevation in public esteem, then, was sure and rapid, and he secured the 
admiration of a learned and critical profession. He was eminently fitted and 
qualified to be one of the judges of the highest judicial tribunal in the State. He 
was fitted by his peculiarity of mind, his power of analysis, his fairness and his 
inherent sense of justice; and he was qualified \)y his close and diligent reading and 
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his long practice. He could administer justice, because he loved justice. He pos- 
sessed the four things which befit a judge — "to hear courteously, to answer wisely, 
to consider soberly, and to give judgment without partiality." 

In conjunction with judges Breese apd Walker, Judge Lawfence upheld the 
raajenty of the law, and vindicated the dignity, the fairness, the efficiency and the 
learning of our final appellate coHrt for six years. 

Two of these have gone to honorable graves. The third has been dispensing 
the law for a quarter of a century, and still remains a main prop to our judicial 
edifice. 

When his terra as judge of the Supreme Court expired, in 187.S, Judge Lawrence 
left his home in Galesburg and removed to Chicago, and there became prominent in 
his profession, and took high rank with a bar distinguished alike for legal learning 
and professional etiquette. He laid down the honors he had earned and borne so 
well, and resumed the practice of the law with all the ardor and earnestness of 
earlier years, and, as the oldest member of the firm of Lawrence, Campbell and Law- 
rence, was constantly engaged in important litigation. For the last ten years he 
resided in Chicago. 

To avoid the bleak winds from Lake Michigan, which seriously affected him, he 
would take excursions in the spring of the year to a milder climate. On the 9th of 
April, 1883, while on his way to Florida, accompanied by his wife and some friends, 
he stopped for the night in Decatur, Alabama, and not far from the place where he 
had been an humble teacher more than forty years ago. After a cheerful hour in 
social converse, with no premonition of the sad event soon to occur, as he was about 
to retire, he was seized with faintness, and in a few hours, with no apparent pain, 
be died, as all would like to die. His death was painless, preceded by no protracted 
suffering, distressing alike to his friends and to himself. Thus he finished his course, 
and his race was run. 

His body was brought home, and interred in Hope Cemetery, near Galesburg, 
surrounded by his children who had gone before him. He had five children. His wife 
and only one child, Edward A., now at Yale College, survive him. 

His useful life was prolonged for more than three score years, for nearly forty 
of which he resided in the State of Illinois. He came here at a time of great 
depression, but lived to witness the marvellous growth of his adopted State in wealth 
and population and intelligence. He lived to see a sparsely populated region become 
an empire, with over three millions of people. The bleak and lonely prairie, which 
he traversed in quest of business, with no road worthy the name, and often without 
even a bridle-path, had before his death been beautified with lovely villages and 
flourishing farms. Schoolhouses varied the landscape, and railroads crossed the 
State in every direction, and joined Lake Michigan with the father of waters. He 
knew Chicago with a population of less than twenty-five thousand, and it was 
his last home when the population numbered more than half of a million. He was 
in the full practice of his profession, when the opinions of the Supreme Court in one 
year were contained in one volume; before his death, our vast business and increased 
trade had augmented the number of volumes annually to at least five. 

Rapid and wonderful as the growth and change have been, Judge Lawrence ad- 
vanced as the State progressed, until his name and opinions became familiar to every 
prominent lawyer within her borders. He had the attribute of true manhood, the 
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attribute of the true hero, — faith in himself, and faith in his profession. He never 
faltered in his course, nor deviated from his object, — to make of himself a distin- 
guished lawyer. His life was not exciting in eventful incident. He led no em- 
battled host to death. He had no special ambition to draggle in the mire of politics. < 
His aim was higher. Wedded to the law, he strove to make it mightier than the sword, 
a refuge for the weak, a restraint upon the strong. Thoroughly imbued with its just 
and elevating principles, and devoted solely to their maintenance and exposition, 
his career was unruffled by disturbing elements. 

Judge Lawrence became the Chief Justice of the Supreme Court on the 6th of 
June, 1870, as he held the oldest commission, and he continued in this position until 
the expiration of his term. He always presided with fairness and suavity and dig- 
nity. As the organ of the court, he had the confidence of his brother judges, and 
the respect of the members of the bar. 

As a member of this high tribunal foF nine years, he was enabled, departing, to 
leave behind him 

''Footprints on the sands of time." 

His thoughts are chronicled in the Illinois Reports. In the judgment of the 
profession, which he loved and honored, there can be no better memorial of his 
purity, his goodness, his greatness and his learning. There can be no surer record 
to commemorate his life, than the thoughts therein written. 

I can, therefore, render to him no more fitting honor, and contribute nothing 
more pleasing and instructive, than to present some extracts, culled here and there 
from his writings and opinions. Thus his mental characteristics, his mode of expres- 
sion and of reasoning, his scorn of meanness and love of every manly virtue, and 
his sense of right and justice, will be so pictured that you admire while you look. 
Thus, too, some thought may be revealed which we would not willingly let die. 

Judge Lawrence had a high appreciation of the duties and responsibilities of a 
lawyer, and greatly extolled the judicial office. In an address to the bar of Chicago, 
in 1870, he painted in felicitous language the bar as it should be. He said: "If 
you, gentlemen of the bar, can constantly live up to the highest and noblest tradi- 
tion of professional life; if you can keep ever fresh and bright the sentiment which, 
doubtless, now animates you, that the true ambition of the lawyer is not the acquisi- 
tion of wealth, but of the professional fame which is to be won by the exercise of 
the most punctilious honor, and an ever present consciousness that you, as well as 
the courts, are ministers at the altar of justice; and if the various judicial tribunals 
of this State shall so perform their duties as to command the confidence and support of 
such a bar. shall be so clear in their high office that not even a disappointed litigant 
can venture to charge them with unholy motives, then the judiciary and the bar 
will, in the future as in the past, furnish a sure protection against wrong, and keep 
alive in the hearts of all good men the hope that our downward tendencies may be 
stayed, and that we may get back upon those ancient ways, wherein we 'walked in 
the better days of the Republic." 

On another occasion he said: ''Moral rectitude must be regarded as the truest 
basis in a science which deals with the distinctions between right and wrong, and 
whose sole object is the administration of justice in all the complex relations of 
life." 



Digitized by CjOOQ IC 



THE ILLINOIS STATE BAR ASSOCIATION. 57 



Once an attorney used profane language on a trial before a justice ( 
and was fined for contempt of court. The matter came before the App 
and Judge Lawrence in the opinion, said : 

"The use of such indecorus language would be inexcusable in any one, 
excusable in an attorney, whose profession should be a suflEi'cient gua 
spectful deportment, to even the humblest judicial tribunal." 

Judge Lawrence fully comprehended and justly estimated the rela 
should exist between the courts and the people, and thought judges s 
opposed to crime and wrong; so true to right and justice; should s( 
the law that the people could confide in the honesty and purity of th 
and rely upon the power and beneficence of the law. 

In reference to this subject, he said : "The loss of public confidence 
tegrity would be a calamity, little less than the loss of official integrit;] 
this country the power of the judiciary rests upon the faith of the p 
integrity and intelligence. Take that away, and the moral influence o 
is gone, and popular respect for law is impaired: Law with us is an 
It is personified in the courts as its ministers, but its efficacy depen 
moral convictions of the people. When confidence in the courts is gone, 
the law itself will speedily disappear,. and society will become the pn 
violence and crime." 

He was deeply imbued with the idea that governments were institi 
protection of all men, that property should be made secure, and the 
strained by the courts from aggression on the rights of the minority. Ii 
this thought, in one of his opinions, he declared: 

"The theory that private rights are ever to be sacrificed to public conve 
out compensation, is fraught with danger and should find no lodgement i 
jurisprudence. The property of the majority, who control the governm 
peril ; it is that of a feeble minority which is in danger, and when 
sought to be taken, in time of peace, under pretense of public necessity 
must find protection in the courts, or our institutions have failed of thei 
pose, the complete security of private rights." 

As an upright judge and a constitutional lawyer he pronounced i 
tyrant's plea," and made the law supreme over all. 

He has been most unjustly accused with the desire to enlarge the power 
corporations, to the detriment if not ruin of the commercial and agri 
terests of the country. The charge was most unkind, and without ai 
reason. While eminently conservative, he strongly believed in the rule 
pie. No man dared go farther than he for the protection and security 
rights, whether pertaining to corporations or to individuals. The t 
monopoly or exclusive privileges was inconsistent with his broad and lil 
and the instincts of his nature. 

In private conversation he was frank in the expression of his views 
government. With him two favorite thoughts were, the conservation o 
of the States, and the abrogation of all laws which fettered trade. Ji 
and exact, to all men; liberty unrestrained, save by wise and just^ laws 
of every man to the full enjoyment of his thoughts and labors, cohsiste 
permanence of organized society, and free commerce, were to him not il 
axiomatic truths. 
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He was always willing to throw around railway corporations the protection of the 
law, yet he held them to a strict performance of every obligation, arising out of 
their peculiar relations to the public. 

In one opinion he admonished juries against the indulgence of mad passion 
towards these corporations, and said. 

" It has become a matter of public notoriety that juries generally assess an amount 
of damages against r.iilway corporations, which in similar cases between individ- 
nals, would be considered unjust in the extreme. It is lamentable that the popular 
prejudice against these corporations should be so powerful as to taint the adminis- 
tration of justice. When this becomes apparent, the courts must interfere." 

When a railway company had refused to carry grain for a shipper the Supreme 
Court awarded the writ of mandamus^ and in the opinion of the court Judge Law- 
rence said : 

"The company seems to be using its vast powers as a corporation with a view to 
create a practical monopoly for a favored house, in dealing with all the grain that 
necessarily comes over its lines, thus inaugurating a policy' which, if once estab- 
lished, would place ihe farmers of the State under grievous tribute. 

In another opinion he said: "Railway companies' may well be regarded as under 
a higher obligation, if that were possible, than that imposed by the common law, to 
discharge their duties to the public fairly and impartially. 

"The State has endowed them with something of its own sovereignty, in giving 
them the right of eminent domain. By virtue of this power they take the lands of 
the citizen against his will, and can, if need be, demolish his house. Is it supposed 
these great powers were granted merely for the private gain of the corporators? On 
the contrary, we all know the companies were created for the public good." 

These corporations could not before him plead, as any excuse for injurie^s to pas- 
sengers, imperfect equipment or a defective track. He declared it to be "the dufy 
and business of a railway company to keep itself informed of the condition of its 
track ; and when it invites the public to travel upon its lines, it must be held to know 
whether they are in a fit condition for the safe passage of cars." 

In one opinion, pronounced by Judge Lawrence, his fame is firmly fixed as a bold 
thinker, a fearless judge, and a lawyer true to the constitution and faithful to the 
great principles which underlie all free government. A citizen of Illinois had been 
arrested without accusation of crime, without indictment preferred, without lawful 
warrant, and taken from his home and imprisoned in a distant St^te. The courage 
of our friend mounted with the occasion, and he declared certain truths, sometimes 
forgotten, but none the less evident. He said: 

"That the President of the United States has the rightful power in time of peace, 
to cause a marshal to arrest a citizen of Illinois, without process and without any 
charge of crime legally preferred, and convey him to a distant State, and there im- 
prison him without judicial writ or warrant in a military fortress, is a proposition 
which no one would have the hardihood to assert. That such power in a season of 
peace cannot be safely intrusted to any government, by a people claiming to be free, 
is a political truism beyound the domain of argument. 

"The cardinal object of our constitution, as it is of all good government, is to 
secure the people in their right to life, liberty and property. 
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<' If a citizen can be arrested, except upon a charge of violated law, and for the 
purpose of taking him before a judicial tribunal for investigation, then it is plain 
that the executive department has usurped the functions of the other two, and the 
whole theory of our government, so far as it relates to the protection of private 
rights, is overthrown. 

"The doctrine that a state of war itself suspends at once the constitutional guar- 
antees for liberty and property, is inconsistent with every principle of civil liberty 
and free government." 

Such grand thoughts, clothed in beautiful language, are worthy of the man who 
declared them. They are written with a fervor and argumentation which rouse and 
convince. The opinions of Judge Lawrence are admirable, and deserve to be studied 
and imitated. They pronounce the law with a vigor and perspicuity rarely equalled, 
never excelled. 

They do not constitute his chiefest merit. He had qualities which endeared him 
to his friends, and stamped him as a man of honesty, honor, gentleness, veracity and 
great capacity of thought, and as a gallant gentleman of the olden type. 

He had a high reverence for woman. In a suit for divorce, where the husband wa^ 
charged with cruelty to the wife, he said : 

" Undoubtedly there are some men, and it is to be hoped there are very many, in 
whom the^ reverence for womanhood is a sentiment so powerful that no insult or 
violence coming from a woman, and stopping short of imminent danger to life or 
limb, could extort from them a blow; certainly not if the offender is a wife and the 
mother of their children. From a field of combat, where a woman is the opposing 
party, there is no dishonor in retreat." 

For some years I sustained the most friendly relations with Judge Lawrence, and 
the association was of the most pleasant character, He was neither very reticent 
nor very communicative, yet on all proper occasions he uttered and acted his feelings 
and thoughts. He was not repellant. His gentle and earnest manner, his sincerity, 
his plainness of speech, permitted you to know him as he was. As I knew and 
looked upon his picture, I shall try to present it. 

He was not only the learned lawyer and safe judge, — he was an honest man, and 
worthy of trust in all the relations of life. He was armed so strong in honesty, that 
the purity of his motives, the sincerity of his conduct, the truthfulness of his asser- 
tions, were never even suspected. His friends confided in him, because they knew 
neither fear nor perfidy would make him shun a foe nor betray a friend. His con- 
sciousness of his good intentions upheld him when sorrow and trouble came. 

Bland, kindly and courteous, he attracted by his manner; true and upright, he 
won good opinions; scholarly and versed in the law, he compelled esteem. Despite 
pain and sorrow, and though frail and delicate, and always suffering with his 
asthmatic cough, he was ever gentle and affable to all who approached him. In an 
intimacy with him for years, I never saw him ruffled by trifles. He was an earnest 
man. When convinced, his conclusions were permanent. The force of his convic-. 
tions and the warmth of his nature, when awakened hy an important object, induced 
prompt speech and action. The consciousness of right, and earnestness in its assert 
tion, in one man, will impress another. Hence, our friend had that persuasive 
power which operates upon the better part of our nature. He was 

" One in whom persuasion and beUef 
Had ripened into faith, and faith becamQ 
A passionate intu^ti^n. ' 
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His scbolarRhip was ripe; his learning extensive and diversified. He had fancy 
and passion enough to give beauty and vigor to his style, and to rouse sympathy 
He was, therefore, an impressive and forcible speaker, an eflfective and convincing 
writer. His opinions, though not ornate, are perspicuous and persuasive. They 
abound in lucid statement and logical conclusions. 

Intellect was born to him, as strength to the strong. His mind was peculiarly 
analytical. He always resolved a subject into its component parts, and put them 
together again in the most skillful manner. His perceptions were quick ; his dis- 
criminations accurate; his apprehension of an argument intuitive. His reasoning 
was dear and cogent, because he comprehended the thought to which be gave utter- 
ance. No member of the high tribunal to which he belonged was more useful in 
unravelling the varied and complex questions which were presented to the Appellate 
Court for final decision. 

He had a great and generous nature, a pleasant disposition, a social temper. 
Meanness he could not abide. Dishonor, wrong, crime, ever encountered his stern 
rebuke; yet he never censured unjustly, but always exercised a wonderful forbear- 
ance towards faults not willful. With an even temperament, with passions softened 
and controlled, with no envy which withered at another's joy, his generous nature 
was circumscribed within no narrow bounds. For him every day had its joys; and 
in the "twilight grey," with the arms of evening wrapped around him, he enjoyed 
a quiet talk and welcomed a sweet memory of former days. 

His learning and virtues, his elevated position, his unblemished reputation, his 

earnestness and truth, his genial nature, his love of life and its enjoyments, could 

' not shield him from the fate which must befall all, sooner or later. Death grappled 

with him, and came off conqueror. The casket remains, but the jewel is gone. Our 

friend has taken his last journey on earth. 

" He has outsoared the shadow of our ni«rht; 

Envy and calumny, and hate^nd pain, 
And that unrest which men miscall delight. 

Can touch him not. and torture not again. 
From the contatsion of the world's slow stain 

He is secure, and now can never mourn 
A heart grown cold, a head grown gray in vain." 

Live as we will; dread as we may the fiat of the Almighty, — *'Dust thou art, and 
unto dust shaft thou return;" strive, as is natural, to avert the change inevitable, 
soon the silver cord is loosened and the golden bowl is broken. Hopes which cheer, 
and disappointments which rend t^e heart; high aspirations, well-earned success 
and bitter defeats, accompany us here; but soon all will disappear, and life passeth 
away as a vapor. The change will come, for change is written everywhere. The 
imprint of "decay's eff^acing fingers" is stamped on all creation. The earth is now 
fair; anon it is shriveled and despoiled of its loveliness. Flowers bloom and 
wither; night succeeds the day; sorrow follows joy. One thing after another fades 
and dies away, — the herbs of the field, animals and man. A few short years only, 
of joy and of pain, are allotted unto us, for death comes on apace. Wherever' it 
overtakes us, and in whatever mode, it is always a painful shock to the living- 
The active, breathing man to-day, is, to-morrow, food for worms. The glowing 
and impassioned intellect is, in an instant, clouded; the eye is dim; the 
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imagination no longer creates pleasing images; memory watches no more o'er 
pleasures gone, never to return. This sudden seeming end of life, though siire, is 
none the less sad. We know the transition from life to death is certain, but when 
the curtain will fall and the scene be shifted is known only to the Author of all 
things. We can have no prevision of the change. 

This inscrutable change, of which we know nothing except its occurrence, has 
come to the friend whose death we mourn. His kindly heart and genial manner 
will greet us no more. The intellect which irradiated every subject, will enlighten 
us no more. Is that capacious mind lost in endless night? Is the noble spirit coffined 
with the body? Though death may clasp the body, and the darkness of the grave 
encompass it, there is reason for the belief that thi&( is not the end. It is only the 
cessation of the present state of existence. The flame burns, and soon is gone, we 
know not whither; yet it lives, though we see it not. It lives after it has passed 
from our sight; it vanishes, but is never extinct. There must be a life beyond this 
life. The very thought of nothingness causes us to shudder; whereas, the hope of 
another state of being, like a summer's morn, brightens our pathway here, and lights 
up our passage t9 the grave. 

Whether or not death "opes the palace of eternity," and ushers us into a world 
of enduring beauty, one thing is sure, in this life, — we must form a reputation for 
good or evil which we will leave behind us. According to our course from birth to 
death, that reputation will be cherished or be scorned. The qualities which enoble 
and elevate are never purchased, but acquired by our own efforts. We can derive 
no lustre from others. Capacity, energy, truth, and the discharge of every obliga- 
tion, will gain a name that will never die. The man who has tried to do his duty 
is consoled by the reflection that he will not be forgotten, — that, though the words 
"earth to earth, ashes to ashes, dust to dust," are pronounced over the body, his 
reputation will still live; he will live in his thoughts, in his deeds, in the memory 
of friends. 

"To live in hearts we leave behind, 
Is not to die." 

In his passage through life our friend had a good character, and has left a spot- 
less reputation. He is not dead, then, but liveth ; and long will he be remembered 
by the courts and the bar as a just and learned judge, and an instructive and elo- 
quent advocate; by his friends, as a genial companion, an honest man, a model in 
his temper, deportment, aims and desires; by his family, as the nearest and dearest 
of all on earth. No unfriendly hand should lift the veil which hides the keen and 
sacred sorrow of wife and child. 

He has not lived in vain. His learning and wisdom are recorded in our law 
reports. His ffune and good name are inscribed upon our memory. He ministered 
at the altar of justice, and labored long and earnestly, and with no unskillful hand, 
to elevate and adorn and beautify her temple. 

His thoughts and efforts were in the interest of right and truth, and in the 
elucidation and development of the principles of law, which commands and is 
obeyed, protects and punishes, harmonizes all conflicts, adjusts all differences, and 
whose seat is in the bosom of God. The edifice, dedicated to eternal justice, was 
the home of his affections and the seat of his labors, and is the place where his 
name is enrolled and his fame is made secure. 
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Mr. Webster said, on a similar occasion: ** Justice is the great interest of man 
on earth. It is the ligament which binds civilized beings and civilized nations 
together. Wherever her temple stAnds, and so long as.it is duly honored, there is a 
foundation for social security, general happiness, and the improvement and progress 
of the race. And whoever labors on this edifice with usefulness and distinction, — 
whoever clears its foundations, strengthens its pillars, adorns its entablatures, or 
contributes to raise its august dome still higher in the skies, connects himself, in 
name and fame and character, 'with that which is and must be as durable as the 
frame of human society." 
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RESPONSE. 



By MR. JUSTICE WALKER. 



ON THE PRESENTATION TO THE SUPREME COURT OF THE MEMORIAL ADDRESS ON THE 
LIFE AND SERVICER OF CHARLES B. LAWRENCE. 



I was long and intimately acquainted with Judge Lawrence. I first knew him 
when he commenced the practice at Quincy, in 1845. He had obtained his license 
in that year. In 1847 he formed a partnership with Archibald Williams, of that 
place, a profound lawyer and a man of great mental vigor, and who was afterwards 
appointed District Judge of Kansas. This partnership continued until Judge Law- 
rence, from failing health, retired from the practice, about ten years after its forma- 
tion. He went to the South of France, and remained there some two or three years, 
and returned with improved health, and purchased and went on a farm in Warren 
county, where he remained until he was elected to the bench. 

He, from the first, manifested a singular adaptation for the profession. His 
natural powers had enabled him to acquire and apply a fine collegiate education. 
His thorough and accurate preparation for admission to the bar, with his strong 
mind, compelled the recognition of his capacity from the time of his ndmission to the 
bar, and his associates even then predicted for him distinction in the profession; 
nor did he disappoint their expectations. He was not long in attaining a high rank 
in the ablest bar in the West. He 'was devoted to the profession, and he pursued it 
with ardor, and made it the almost sole pursuit of his life. 

He was at once, and from the first, brought in contact, in the trial of causes, with 
Browning, Cyrus Walker, Lincoln, Logan and Baker, — as profound and accomplished 
lawyers as were in the West, if not in the Union. At that time there were but few 
books within reach, and they were elementary, so that lawyers, old and young, 
were compelled to rely on legal principles, and the resources of their own intellectual 
powers, in the trial of causes. Trials were not had on reported cases, as at the pres- 
ent. Such a practice called into requisition all of the mental faculties of the lawyer, 
and trained him to invoke principles and demonstrate their applicability to the case 
he was trying, with whatever skill he possessed. In this intellectual strife, Judge 
Lawrence, in contact and in opposition to these great lawyers, laid the foundation of 
his future distinctioOr It was a training but few enjoy, and it is only the roan of fixed 
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purposes, supported by great powers, that can survive the ordeal. But his capacity 
was equal to the struggle, and he was developed into the profound lawyer by the 
effort. He rose with rapidity, and eventually attained his high rank, before he was 
compelled to retire, from failing health. 

He was a clear, forcible and attractive speaker. His power as a speaker con- 
sisted in clearness, orderly statement, and the force of his logic. 

His mind was clear, strong and active. His analytical powers were equal, if 
not superior, to that of any person I ever knew. But the power did not depend on 
mere perception, but from his reasoning capacity. The action of his mind was 
quick and incisive. He reasoned from step to step, and was rarely at fault in his 
conclusions. His mind acted without strain or friction, and it was these powers 
that enabled him to perform so large an amount of mental labor, as his bodily 
strength was never great, nor was he capable of great physical endurance. It was 
the ease with which his mental faculties performed their functions that enabled his 
body to endure the mental labor he performed. His powers never seemed to be 
greatly taxed. His fnculty of disentangling a mass of complicated facts, surpassed 
that of any person I ever knew. In his mental grasp, such facts with ease fell into 
orderly groups, and their relations to each other became simple and apparent. 

He had the remarkable faculty of expressing in writing the nicest shade of 
thought, and his full meaning, without leaving the least doubt or obscurity, and to 
an extent I have never known surpassed, if equaled. 

His moral character was pure, unspotted, and free from every vice. It was of 
the highest type, and was never questioned. His integrity was of the most exalted 
character. His devotion to principle and rectitude was, perhaps, unsurpassed. He 
was incapable of contending for what he knew or believed was wrong. His convic- 
tions were strong and decided, and he never, undejr any circumstance or for any 
purpose, sacrificed them. 

His mind was remarkably accute, but his strong and clear judgment prevented 
him from mere refinement. His sense of justice was strong, active, and at times 
almost aggressive. He never sanctioned or had the least sympathy with wrong or 
oppression of any kind or from any source. 

He wns well and accurately grounded in the fundamental principles of the com- 
mon law. He understood it as a science, and fully and clearly comprehended the 
reason and philosophy of its principles. He, therefore, regarded reported cases as 
illustrations of the application of the rules of the common law to the affairs of life, 
and, without such illustrations, he was capable, by reason of his familiarity with 
the principles and reason of the common law, of reaching accurate and just conclu- 
sions with great ease and readiness. He fully comprehended the fact that the object 
of all municipal law is the attainment of justice. He, therefore, never followed 
precedents that sanctioned or would lead to injustice, however high or venerable the 
authority. 

He was elected to the bench in the tenth circuit in this State, in 1861, and 
served for something more than four years, and discharged the duties of the office 
with great fidelity, and with entire satisfaction to the bar and to the community. 
He had occupied that bench but a short period until his eminent fitness for a place 
on the Supreme bench became apparent to all, and on the occasion of the first 
vacancy in the Division in which he resided, hejwas elected from* the circuit to the 
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Supreme benoh, without opposition. The Division in which he resided embraced 
almost a third of the territory of the State, and more than the third of its population ; 
and the Division included thvcity of Chicago, the bar of wh\ch was equal in ability 
to any bar in the Union, and it fully appreciated his fitness for the place, and lent 
him a cordial support. 

He contributed largely to the building up of our system of jurisprudence. 
When he came on this bench, our system of land and limitation laws was in con- 
fusion; our corporation laws were unsettled, and were beginning to attract attention, 
and corporations were beginning to develop into the vast importance they have 
since attained, and they being almost anomalies in our system of jurisprudence, and 
there being but few precedents, the questioos of their rights and duties had to be 
defined. New, important and intricate questions were presented for determination, 
and in the absence of precedents, they were settled on the analogies of recognized 
principles of the law. The homestead and married women's laws were of recent 
adoption, and were without construction or precedent. They being innovations in 
our jurisprudence, as well as that of other States, their application to facts pre- 
sented intricate questions that were perplexing. He lent valuable aid in settling the 
law governing all of these important intevests. 

He acted as Chief Justice of this court three of the nine years he was on the 
bench. His judicial opinions are found in our reports from volume thirty-six to 
sixty-six, inclusive, and many of them are models in style, clearness and directness, 
and accuracy of statement, and the reasoning by which conclusions are reached, 
and will compare favorably with those of the ablest judges of the past or the 
present for force, clearness and accuracy of reasoning and definitions. He never 
discussed a legal proposition but he illuminated it with the reason for the adoption 
of the rule, and the justice of its application ; hence his opinions are valuable con- 
tributions to the administration of justice. 

He was born with all of the elements of character that are requisite for a judge. 
He was just, patient and diligent in the discharge of every duty. He was conscien- 
tious, and wonderfully free from prejudice. His high sense of justice, and his 
detestation of wrong was most emphatic. I was associated with him nine years in 
the conference room, where, in considering legal questions in their moral aspects, 
his moral nature was laid bare to inspection, and during my entire association with 
him I never detected a flaw or blemish in it 

As illustrating his high sense of duty and honor, I may be permitted to refer 
to an incident that occurred while he was on this bench, A cause was docketed 
involving the power of the State to tax shares of national bank stock. He at the 
time owned some shares of such stock. On incidentally learning that the case 
involved that question, he sold his stock and divested himself of all inteiest in the 
question before it was presented for decision. 

His reading in history, biography and literature was extensive and remarkably 
accurate. It is almost wonderful that a man who performed so much labor came to 
find time to acquire so much and such accurate information. 

His character was firm, and his moral courage was almost without limit, and 
yet his nature was almost as gentle as a woman's. He was firm, persevering and 
almost unceasing in his application. He was dignified, but urbane and considerate 
of the feelings of others; kind to all, and never austere to his inferiors. He was 
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social and companionable, but was not fervent or demonstrative in his manner. He 
had no ambition for office, unless it was for judicial position, for which he had a 
taste, and was most eminently fitted. His tastes were reined, but not luxurious. 
His views were large and liberal, and he freely conceded to others the right of 
opinion and freedom of thought. His nature was simple and confiding, and as free 
from guile as that of a child. He was the soul of honor, truth and manhood in their 
highest sense. 

He was deeply read anfi thoroughly imbued with the fundamental principles of 
our system of government. He was devoted to our constitutions of government, and 
never conceded the power of the courts to enlarge or contract their principles as estab- 
lished by their framers. In other words he was opposed to latitudinarian or narrow 
construction, by which the great underlying principles upon which they were based 
should be impaired or defeated. He understood their great purpose to be to secure 
life, liberty and property ; that all of their limitations on the absolute powers of 
government, were for the equal protection of all in the enjoyment of every right, 
hence he detested wrong and oppression of every kind to even the humblest citizen. 

He was a devoted husband, a kind and indulgent parent, a true friend, a good 
citizen and valuable member of society. He fully discharged the duties imposed 
by all of the relations of life. 

He never inclined to political preferment, but in connection with Mr. Justice 
Harlan, now of the United Slates Supreme Court, and Hon. Wayne McVeigh, 
he accepted a commission from President Hayes to visit Louisiana to compose the 
internal strife and discord that followed as a consequence of the rebellion. The 
commission was eminently successful, as it was the means of restoring order, self- 
government and harmony, which has ripened into a restoration of fraternal feeling 
between the two ends of the Union. The success of that commission has proved 
greater and more beneficial in its results than the acts of any other three men, not 
charged with the administration of the government, since the end of the rebellion. 

He, unsought and without any action on his part, but on account of his fitness 
for the place, and simply in recognition of the fact, came within a few votes of being 
returned to the United States Senate by our Legislature. 

The eminent services of Judge Lawrence on the bench have contributed largely to 
the credit of our State abroad, and they will ever stand an imperishable monument 
to his memory. His name and his high legal attainments will be recognized and 
admired so long as our reports are read, and our system of laws shall endure. 

After having discharged every duty in all of the relations of life, whether as 
citizen, husband, father or friend, and in the high positions he held in the most unex- 
ceptionable manner, he has ceased from his toils, and his spirit is at rest, but the 
good he did will live after him. The service he rendered to the State and to society, 
and his manly defense of right, have enrolled his name high among the great men of 
the State, and it will be recognized with pride and admiration by posterity. He 
was cut off" in his intellectual prime and vigor, and in the midst of his usefulness, 
and the State has suffered an irreparable loss. The unerring shaft of the fell 
destroyer has struck its shining mark, and we can but mourn the untimely end of 
our friend; remember and admire the pure and able judge, and the good and just 
man. Few have deserved better of the State and his fellow-men. He has inscribed 
his name high among the illustrious names of Illinois' honored sons. 
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THE ARREST, DETENTION, TRIAL, CONVICTK 
PUNISHMENT OF CRIMINALS. 



By E. B. green. 



READ BEFORE THE ILLINOIS STATE BAR ASSOCIATION, AT ITS 'ANNUAL MEE' 
SPRINGFIELD, JANUARY 3d AND 4tH, 1884. 



A full discussion of this subject would occupy too much of the tim( 
ciation. In fact, it would require a treatise on the law of criminal 
shall, therefore, discuss such topics, under the principal divisions of t 
appear to me to be of most interest. 

I. — The Arrest. 

An arrest is defined, by writers on criminal law, to be the ap] 
restraining of one's person, in order to be forthcoming to answer for 
suspected crime. And this arrest may be made in three ways: First 
with warrant; second, by an officer without warrant; and, third, by a 
son, which is also without warrant. 

Our constitution provides that ''No warrant shall issue without pi 
supported by affidavit, particularly describing the place to be searched 
sons or things to be seized." Our statute also provides, that upon coi 
on oath to any judge or justice of the peace, that a criminal offense h 
mitted, he shall reduce such complaint to writing, and cause the sar 
scribed and sworn to by the complainant; which complaint shall coni 
statement of the offense charged to have been committed, and the name 
accused, and that the complainant has just and reasonable grounds tc 
such person committed the ofi*ense; and thereupon the judge, or justice 
shall issue his warrant. 

A substantial compliance with these requirements of the constiti 
law, is absolutely necessary to give the judge, or justice of the peace, j 
issue his warrant for the arrest of a person charged with the commissi 
But the finding and return of an indictment, on the oath of a grand j 
pliance with these provisions of the constitution; and so is the filing o 
tion, in cases where it is allowed, supported by affidavit. 
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A warrant, or capias, issued, — the provisiops of the constitution and the law 
having been complied with, — confers ample power on the officer executing it to 
arrest the person named in such warrant or capias. And, in order to make the 
arrest, the officer may break open the outer doors of a dwelling-house l and, in cases 
of felony, may disable, and even kill, the party to be arrested, if resistance be made 
to the arrest. \ 

But the law is well settled that if the warrant is regular on its face, and does 
not disclose the want of jurisdiction, and is issued by a court or an officer having 
jurisdiction of the subject matter and of the process, the officer executing such war- 
rant is protected, although the issuing of such warrant was not authorized, for the 
want of a proper and sufficient complaint. 

And every citizen is bound to assist a known officer in making an arrest, in a 
criminal case, when called upon so to do, when such citizen is a male person, above 
the age of eighteen; nor is he bound to inquire into the regularity or legality of the 
warrant in the hands of the officer; and, in such case, ^hether the arrest is illegal 
or not, the request and command of the officer are a full justification to the citizen, 
and he is not liable for false imprisonment in assisting in making the arrest. Were 
the law not so, officers with warrants would be powerless to command & posse conuta- 
tus, as every prudent citizen, before serving, would desire to inquire into the legality 
of the warrant, in order to determine his liability in case of an arrest, which might 
result in the escape of the criminal. 

As to the authority of an officer to make arrests without warrant, Blackstone 
says: ''The constable hath greai original and inherent authority with regard to 
arrests. He may, without warrant, arrest any one for a breach of the peace com- 
mitted in his view, ani carry him before a justice of the peace; and in case of 
felony actually committed, or dangerous wounding, wherehy felony is likely to ensue, 
he may upon probable suspicion, arrest the felon, and for that purpose is authorized, 
as upon a justice's warrant, to break open doors, and even to kill the felon, if he 
canno't otherwise be taken." 

That this is the law, there can be no doubt; it has been so held by the Supreme 
Court of this State, and made to apply to the police officers of towns and cities, 
who have the same powers in regard to arrests as constables and sheriffs. 

According to the principles of the common law, an officer without a warrant has 
no authority to make an arrest for a past offense unless it amounts to a felony; but 
this rule has been changed by our statute, which provides: "An arrest may be made 
by an officer, or by a private person, without a warrant, for a criminal offense com- 
mitted or attempted in his presence, and by an officer, when a criminal offense has, 
in fact, been committed, and he has reasonable ground for believing that the person 
to be arrested has committed it." The words "criminal offense," as iised in this 
statute, are comprehensive enough to include both felony and misdemeanon 

A private person may make an arrest without warrant, for a criminal offense 
committed, or attempted, in his presence, under the provisions of the statute above 
cited; and this he may do whether the offense be a felony or a misdemeanor. But 
to justify an arrest by a private person, without a warrant, for a past felony, a felony, 
in fact, must have been committed, and the person arrested must be the guilty party. 
In case of arrests without warrant, the difference between an officer and a 
private person is this: If the officer be sued for false imprisonment, he can justify 
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by showing that a felony, in fact, was committed, and that there was reasonable 
ground to suspect the person arrested; but the private person can only justify by 
showing that a felony, in fact, was committed, and that the person arrested was 
actually guilty of such felony. 

In England it has been held that no man's dwelling house is a castle as against 
the king; and in this country no man can have a castle as against the State. 

II. — The Detention. 

The arrest of a person suspected of crime having been made, either before or 
after indictment found, on information filed, such person, if not discharged on pre- 
liminary examination, when the arrest is before indictment, is either committed to 
the common jail of the county to await his trial, or is let to \^ail for the same 
purpose. 

Our constitution provides that "all persons shall be bailable by sufficient sure- 
ties, except for capital offenses, where the proof is evident or the presumption great." 
And the Legislature has incorporated this provision in the criminal code with a modi- 
fication as follows: ''All persons shall be bailable he/on conmetion^ except for capital 
offenses, where the proof is evident or the presumption great." 

It will be seen, then, that the excepted cases are ''capital offenses, where the proof 
is evident or the presumption great." In these cases the common law right to bail 
has been extended; for the King's Bench always refused bail when there was a 
slight preponderance of proof against the prisoner. Under this constitutional pro- 
vision, however, the court must find that there is proof evident, or a great presump- 
tion of the prisoner's guilt, or allow him to give bail. 

But what state of facts is necessary to bring the case within the constitutional 
prohibition? When is the proof evident or the presumption great? The answer 
to this question is not at all easy; but in cases of application to be admitted to bail, 
before indictment found for a capital offense, a safe rule would be to refuse bail in 
all cases, where a judge would sustain a capital conviction, if pronounced by a jury 
on the same evidence exhibited to him on the hearing of the application to admit to 
bail. If the evidence of the State, however, should be of less efficacy, then the 
applicant should be admitted to bail. 

But when the application is made after indictment found for murder, a more 
difficult question is presented. If the finding of the indictment creates a "great 
presumption" of the defendant's guilt, within the meaning of the constitution, for 
all purposes except a trial before the petit jury, he should not be admitted to bail. 
On this point the authorities are conflicting. 

In Louisiana it has been held that bail cannot be allowed in capital cases, when 
the proof is evident or the presumption great; and that the finding of an indict- 
ment by a grand jury creates too great a presumption of the defendant's guilt to 
allow him to be admitted to bail. Territory v. Benoit, 1 Martin Rep. 142. 

In North Carolina, in the case of The State v. Mills, 2 Dev. Rep. 421, the court 
said: "After bill found, a defendant is presumed to be guilty to most, if not to all, 
purposes, except that of a fair and impartial trial before a petit jury. This pre- 
sumption is so strong that in the case of a capital felony the party cannot be let to 
bail." 

—5 
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And in Iowa, in the case of Hight v. United States, Morris Rep. 407, the court 
saidr "A prisoner under indictment for murder cannot, as a matter of right, claim 
to be admitted to bail on habeas corpus. An indictment furnishes no presumption of 
guilt against a prisoner when he is upon his trial, but so far as it regards all inter- 
mediate proceedings between the indictment and trial, it furnishes the very strongest 
possible presumption of guilt." 

In other of the States, however, it has been held that the indictment is not con- 
clusive, and that the court, on habeas corpus^ or motion to admit to bail, may go 
behind and hear the evidence, and admit the defendant to bail. 

In Indiana, in the case of Lum v. The State, 3 Porter, 393, it was held that the 
indictment should not be taken as conclusive of the grade of the offense in determin- 
ing the question of bail, because, on an' indictment for murder in the first degree, the 
accused might be, convicted of murder in the second degree, or of manslaughter, the 
last two offenses not being capital. 

The reasoning, in the Indiana case, is certainly not satisfactory; for, on an in- 
dictment for murder in the^r«^ degree, the defendant may be wholly acquitted; and, 
if so, why may the court, on the hearing of the evidence on an application by habeas 
corpus, or motion, not discharge the defendant, if it appeared that there could be no 
conviction on the indictment? Such would be the legitimate result of the reasoning. 

I have not been able to find that this question has been discussed, or decided, in 
any case, by the Supreme Court of this State. In a recent case, ex parte Kerr, 
before McAllister, J., we find the question of the conclusiveness of an indictment 
decided. The petitioner sought to be discharged, on habeas corpus,{rom arrests made 
by virtue of two indictments in the Criminal Court of Cook county; one for larceny, 
and the other for forgery. In refusing the prayer of the petition, the Court said: 
"The indictments against the prisoner having been presented in due form, by the 
grand jury, and filed in the Criminal Court, whose jurisdiction of the crimes therein 
charged cannot be challenged, they are to be taken, for all the purposes of this case, 
to be conclusive evidence of the prisoner's guilt." 

If an indictment for a capital felony, presented in due form by a grand jury, in 
a court of competent jurisdiction, is conclusive evidence of the guilt of the person 
indicted, for all purposes, except a fair and impartial trial before a petit jury, it 
must certainly create a "great presumption" of guilt within the meaning of the 
constitution, and the party indicted cannot be admitted to bail. 

In ex parte Klepyer, 26 111., 532, which was a petition for writ of habeas corpus, 
the petitioner had been committed by an examining magistrate for murder; arid the 
Vf r it of habeas corpus yf».s refused, for the reason the petition did not set forth the 
evidence adduced before the examining officer. In the absence of such evidence, the 
Court indulged the presumption that the committing magistrate acted properly in 
refusing to let the petitioner to bail. After commitment upon an indictment for 
murder, it would seem to be impossible to set forth the evidence on which the grand 
jury acted, in a petition for a writ of habeas corpus; and the petition would not be 
held sufficient without it. 

In all other than the accepted cases, the prisoner, if he can furnish sufficient 
sureties, must be let to bail. The word "bail" means to deliver; and, in contem- 
plation of law, the prisoner is delivered to his sureties for safe keeping, and they 
are bound to produce him at the trial, unless prevented by the act of God. 
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III.— The Trial. 

/ 

The purpose of a triivl is to ascertain judicially the guilt or innocei 
defendant. And the fact of such guilt or innocence is ascertained by a j 
unless a jury trial be waived by consent, and the cause be submitted to 
The defendant, however, may waive a trial, and enter a plea of guilty. 

Before the trial is proceeded with, the defendant is required to pi 
indictment, for without a plea there is no issue to be tried, and a judgme 
viction rendered in such case would be reversed on writ of error. For th 
the defendant is arraigned, and the usual plea is " not guilty," which is n 
writing, but is entered of record by the Court. 

Under our existing jury laws, iu a majority of criminal cases, grea 
is experienced in obtaining a jury. The intelligent men of a county, i 
crime of great magnitude has been committed, are usually rendered incon 
reason of having formed and expressed an opinion ; and the Courts are 
to resort to that class of men who have not intelligence enough to form a 
In view of this fact, our laws should be so changed as to make a man a 
juror, in a criminal case, who can state, on his oath, that he believes he 
and impartially try the case and render a verdict according to the law ai 
dence, regardless of any opinion that he may have formed and expressed. 

The jury are made the judges of the law and the fact; and the law mi 
to them and explained, by counsel, in the ai^ument. But they are not at 
disregard , the law as it is given to them, by the court, in the instructions 
should do' so, and find a verdict of guilty, the Court should instantly s< 
and award a new trial on motion of defendant. 

In civil cases, the verdict of the jury is determined by the prepondert 
evidence; but in criminal C9.ses, in favorem viUe, the jury must be sati 
the evidence, beyond a reasonable doubt, of the guilt of the accused, or tl 
find a verdict of not guilty. 

But when is a juror satisfied beyond a reasonable doubt? What is 
able doubt? Some Courts, and our own Supreme Court among the nun 
given a definition and explanation of the words " reasonable doubt." 
practice now obtains, on the circuits, for the Court, in all criminal cases, i 
illustration, in behalf of the prosecution, defining a reasonable doubt. 

This practice may be seriously questioned; for it rather tends to cor 
to enlighten the jury. The instructions usually given tells the jury thai 
able doubt is one arising from a candid and impartial investigation 
evidence, and such as, in the graver transactions of life, would cause a i 
and prudent man to hesitate, and pause. 

This proposition of law may be clear to the mind of the Court; but ] 
jurors can exactly comprehend it? What are the "graver transaction 
and who is a ''reasonable and prudent man" within the meaning of this ir 
It would certainly be much better to simply tell the jury that if, after consi 
the evidence, they have an abiding conviction of the truth of the charge 
satisfied beyond a reasonable doubt, and should find the defendant guilty. 
The constitution guarantees to the accused, in all criminal prosecutions 
to defend in person and by counsel; and, hence, no steps in the trial 
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taken against the accused, without giving him an opportunity to be represented by 
counsel ; and if unable to employ counsel, the 'Court should assign him counsel 
who is competent to protect all his rights. 

This constitutional guarranty secures to the accused the right to have his case 
fully argued before the jury by his counsel. In Meredeth v. The People, 84 111., 480, 
the Court said: "The argument of a cause is as much a part of the trial as the 
hearing of the evidence. It is a right in his defence, secured by the law of the 
land, of which a citizen cannot be deprived." And in White et al. v. The People^ 90 
111. 117, which was a prosecution for larceny, it was held to be error to limit the 
argument of counsel to five minutes each, as being a denial of the constitutional 
rights to be heard by counsel. 

But the Court, however, may limit the arguments of counsel within reasonable 
bounds, without impairing the constitutional right to be heard by counsel; and what 
is reasonable can only be determined by the character and circumstances of the case 
on trial. In the language of the Supreme Court of California, the limitations must 
be such that the prisoner may have the benefit of a complete discussion of all the 
matters of law and evidence embraced in the case. 

Our constitution provides, that *'no person shall be compelled, in any criminal 
case, to give evidence against himself, or be twice put in jeopardy for the same 
offence." But, by act of our legislature, defendants in criminal cases are made 
competent witnesses to testify in their own behalf, at their own request. And the 
act provides, that their neglect to testify shall not create any presumption against 
them, nor shall the Court permit any reference, or comment, to be made' to or upon 
such neglect- 
In most of the States and Territories like statutory provisions may be found ; and, 
during the last few years, many decisions of the higher Courts have been made upon 
questions arising under these statutes. 

When a defendant in a criminal case, at his own request, makes himself a wit- 
ness in his own behalf, he is held to have waived his constitutional right that he 
shall not be compelled to give evidence against himself; and if, in his examination, 
in chief, he testifies that he did not commit the crime, or is not guilty, on his cross- 
examination he may be compelled to testify as to all facts and circumstances within 
the legitimate scope of cross-examination, although such evidence may convict him 
of the crime for which he is being tried. 

But, in cases of felony, if the accused should refuse to nnswer proper questions 
on cross-examination, the answers to which might crimiuute him, how is the Court 
to compel him to answer? A fine, in most cases, would not have the effect to open 
his mouth to answer; and the Court cannot send him to prison, for his presence is 
necessary in order that the trial may be proceeded with. 

Since the enactment of the enabling statutes, an opportunity is afforded the 
defendant to explain his acts and words, as they have been shown by the testimony 
for the prosecution. Before these statutes, the defendant's intent was a matter of 
inference and presumption of law ; but now a defendant may make himself a wit- 
ness, and testify fully as to his intent in doing the act which is charged to constitute 
the crime. The People v. Farrell, 31 Cal., 576. 

And in the case of The State v. Harrington, 12 Nev., 126, it was held* that where 
the defense against a charge of murder was justifiable homicide, the defendant, when 
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testifying, was entitled to state to the jury whether, at the moment of the discharge 
of the pistol at deceased, he did, or did not, really believe he was in danger of losing 
his life, or of receiving great bodily harm. 

If the defendant oifers himself as a witness, and testifies in the case, and the 
jury find a verdict of guilty, and, omnotion of the defendant, a new trial is awarded, 
or the judgment is reversed on writ of error, on the second trial the prosecution may 
give in^ evidence against the defendant his statements on oath on the former trial, 
for they rest on the same ground as voluntary admissions or confessions. 

In the case of Chambers v. The People^ 106 111., 409, the trial court had instructed 
the jury, that they were not bound to believe the evidence of the defendant in a 
criminal case, and treat it the same as that of other witnesses. This was held to be 
error, and the Court said : " Such a person, when introduced as a witness in his own 
behalf, is to be examined and cross-examined precisely as other witnesses, and he 
may likewise be impeached in precisely the same mode. The accused, as a witness, 
differs from other witnesses only in the fact that he is the defendant charged 
and being tried for crime, which may be taken into consideration by the jury in 
passing on his credibility; but his testimony must be treated the same as that of 
any other witness; nor can it be treated, as a matter of law, as not having the same 
effect and weight as that of other witnesses. Whether it should or not, is a question 
of fact for the jury to decide, — and this is the rule in regard to other witnesses." 

The verdict of a jury in a criminal case, even though it be a verdict of guilty 
in a capital case, may be received and published on the Sabbath day ; but no valid 
judgment on that day, for the reason that no judicial act can be performed on the 
Sabbath day. 

It has been held, too, that the verdict may be received in the interval "between 
the adjournment of the Court and its meeting again in pursuance of such adjourn- 
ment ; and this on the ground that the receiving of the verdict is a mere ministerial 
act on the part of the Court. 

According to the principles of the common law, in all capital cases, the verdict 
must be received in the presence of the prisoner ; and we may safely assume that 
this is the rule in all cases of felony. But a different rule obtains in cases of 
misdemeanor, in which the verdict may be received and judgment rendered in the 
absence of the defendant. 

It has been uniformly held that, if the indictment be good, the jeopardy con- 
templated by the constitution begins with the trial. But if the trial comes to an 
end before a verdict is reached by the jury, can the defendant be again but upon 
trial, or in jeopardy, for the same offense? 

If it be true that the jeopardy begins with the trial, and the constitution is to 
have a literal construction, in such case, if the jury be discharged before they reach 
a verdict, without the consent of the defendant, he can not be again put upon trial 
for the same offense; for he would then be twice in jeopardy, which is prohibited 
by the constitution. 

But the Courts, by a process of reasoning, have arrived at the conclusion that, 
•if the trial comes to an end before a verdict is reached by the jury, on account of 
the sickness, or death of the judge, or a juror, or the sickness of the prisoner, or 
the inability of the jury to agree, or the close of the term, the defendant, while 
apparently in jeopardy, was not so in fact, and may be again put on trial for the 
same offense. 
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The holding of night scBsions of Court for the trial of criminal cases, is a 
prnctice which prevails in most, if not all, the circuits of the State. Incases involv- 
ing the life, or liberty, of the citizen on the one side, and the very existence and 
good order of society and government on the other, this practice may be greatly ques- 
tioned. To compel counsel to proceed with the argument of a case before the jury, 
at a late hour of the night, and to send a jury out to deliberate concerning their 
verdict, at such an hour, in many cases operates as a dei\ial of the right to be^heard 
by counsel, and of the rightof trial by jury, which are guaranteed by the constitution 
of the State. ' 

IV. — The Conviction. 

On an indictment for murder the jury may find the defendant guilty of murder 
or of manslaughter; but a conviction of manslaughter is an acquittal of murder, 
whether the jury so find or not. And if the defendant be convicted of manslaughter, 
and a new trial be granted, or the judgment, be reversed on writ of error, he can 
not be again tried for murder, but the second trial must be for the lesser offence. 

The general rule is, that on an indictment, for the greater offence the defendant 
may be convicted of aAy leaser offence included in the greater. But at common 
law, on an indictment for a felony, the defendant cannot be convicted of a misde- 
meanor. How far the common law rule has been abrogated by our statutes does not 
seem to be determined. 

Since the adoption of the constitution of 1870, Circuit Courts have onymai juris- 
diction in all cases at law, and the offence of assault and assault and battery may 
be punished by indictment in those courts. It must, therefore, necessarily follow 
that, on an indictment for an assault with intent to commit murder, rape, mayhem, 
robbery, larceny, or other felony, which are made felony by our statutes,' the 
defendant may be acquitted of the felony and convicted of a simple assault, or an 
assault and battery, which are but misdemeanors. 

If this doctrine be correct, and of its correctness there can be no doubt, a con 
viction for the lesser offence may be successfully interposed as a bar to a prosecution 
for the greater; otherwise the defendant would be twice put in jeopardy for the 
lesser offence, which is prohibited by the constitution. 

When an act constitutes two separate offences, one against the laws of the United 
States, and the other against the laws of the State, or against the laws of the State 
and also against an ordinance of a city or town, and the defendant has been con- 
victed and punished under one law, whether such conviction is a bar to a prosecution 
under the other, is a question which has been much discussed. 

As to a criminal act which violates both the law of the United States and the 
law of the State, the great weight of authority is, that a conviction under the one is 
no bar to a prosecution under the other; that by one act two distinct offences are 
committed, for both of which the party may be punished. But where the same act 
constitutes an offence both against the State law and an ordinance of a town, or city, 
created within the State, it would seem that a more difficult question is presented. 

In Cooley, on Constitutional Limitations, the rule of law is declared to be, that , 
the same act may constitute an ofi'enoe both against the State and the municipal 
corporation, and that both may punish it without violation of any constitutional 
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principle. And our Supreme Court, after having been on all sides of this question, 
in the case of Wragg v, Penn Township, 94 111., 11, finally reached the conclusion, 
that the same act constituted two offences, and that a conviction under the one law 
was no bar to a prosecution under the other. And so the law may be regarded as 
settled in this State. 

If the indictment contains several counts, some of which are good and some 
bad, and the jury return a general verdict of guilty, their verdict will be referred 
to the good counts and will not be set aside or arrested ; but if the conviction be 
on a particular count in the indictment, and that count be bad, the judgment will be 
arrested, although there may be good counts in the indictment. 

If the defendant be convicted on a bad indictment, and the judgment be arrested 
on his motion, he may be indicted and tried again for the same offence, for, in con- 
templation of law, he was not in jeopardy on the first trial. 

V. — The Punishment. 

There was a time in the history of the common law, when the punishments 
inflicted for the commission of crimes were written in human blood. And from the 
great number of capital felonies existing under that system, it would seem that the 
idea of punishment for the reformation of the criminal did not obtain in those days, 
as it does under the more humane systems of criminal jurisprudence of the present 
age. 

The framers of the constitution of 1848 declared, that all penalties should be 
proportioned to the nature of the offence, and that the true design of all punishment 
was to reform, not to exterminate manrkind. And our present constitution provides 
that "all penalties shall be proportioned to the nature of the offence." , 

It may, indeed, be doubted, whether any other code of criminal law can be 
found, that is more admirable than our own, in the happy adjustment of all penal- 
ties in proportion to the nature of the offence, and in its humane provisions, which 
tend to the reformation of persons who shall be convicted of crime. 

Under the provisions of our criminal code, we have but three grades of punish- 
ment: fine, imprisonment, and death. But in the whole category of crimes, there 
are but two for which the death penalty may be inflicted — murder, in which it may 
be, and treason, in which it must. 

But I cannot enter at large upon a discussion of this branch of the subject, as 
I have already occupied too much of the time of the Association. And, in con- 
clusion, I wish to say of our system of criminal jurisprudence, that it builds its 
impregnable wall of protection around the citizen; it covers the accused with the 
shield of all its presumptions in favor of innocence, and humanity gives him the 
benefit of any reasonable doubt; and, to make sure that no injustice is done him, it 
secures to him the sacred right of a trial by a jury of his peers, where only the 
unanimous verdict of twelve men shall take from him his character, his liberty, or 
his life. 
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THE 

TRACING AND RECORDING OF TITLE TO REAL ESTATE, 



By HIRAM BIGELOW. 



READ BEFORE THE ILLINOIS STATE BAR ASSOCIATION, AT ITS ANNUAL MEETING, HELD AT 
SPRINGFIELD, JANUARY 3d AND 4tH, 1884. 



Wherever the right of property in land is secured to the individual by the most 
certain tenure, and where its boundaries are clearly ascertained and fixed, there is 
found the greatest material prosperity — the greatest degree of happiness, and the 
most advanced civilization. 

Those who trace a large share of the evils that afflict society and the State to 
private ownership of land, cannot have thought deeply on the subject; since slight 
observation discloses that those who are possessed of permanent homes, the title to 
which is secured to them and to their posterity forever, are, on the average, better 
citizens than they who have but a transitory right of occupancy, without the tie of 
self interest to bind them to one spot more than another; andi because this is so. the 
State should foster, instead of discourage, private ownership in the soil, and provide 
simple methods for transferring it, as well as the most certain means of ascertaining 
to whom it belongs, and at no distant day, before the public domain is exhausted, 
provide that its equal distribution among the children of a common ancestor, shall 
not be fettered or defeated by will. 

That serious evils may flow from too large holdings of this class of property by 
individuals and corporations, is undoubtedly true, but they can hardly be greater 
than those which come from large aggregations of wealth in any other kind of .prop- 
erty; and to attempt to cure the evils by destroying the property, or what is prac- 
tically the same thing, by destroying private ownership of it, is much like the 
attempt to cure an individual of a disease by killing him. 

To what extent an individual has the moral right to appropriate the soil to his 
own exclusive use, either for profit or pleasure, is not a question proper for me to 
discuss at this time; but assuming that there rightfully is property in it, let us 
inquire from whence it came, how it can be traced, and what the evidences are to 
prove to whom it belongs. 
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The original title to all the lands of the Thirteen American 
the Crown of Great Britain; and no act of Parliament was necc 
away to a few individuals and their associates, or to Colonic 
lying between the peninsula of Florida and a point near the m 
rence, extending (in the language qf the time) "throughout the 
sea;" hence, so long as the Colonies remained subject to the i 
titles were traceable directly to the Crown; but after they became 
order of things arose, especially as relates to the then unsettled 
State formed a part, and about which it concerns us more parti 
this time. 

The territory northwest of the Ohio river was granted to th( 
and by the treaty recognizing the independence of the Colonies 
ing any part of it was abandoned by the British Crown. 

By an act of the State of Virginia, passed December 20, 1' 
Congress were authorized to convey to the United States this t 
1st of March, 1784, a deed was executed by Thomas Jefferson, S 
Lee and James Munroe, her then delegates, and thus it became 
United States. 

By section 2 of the -'Ordinance of July 13, 1787," the C 
ordained "That the estates both of resident and non-resident pr 
territory, dying intestate, shall descend to and be distributed ai 
and the descendants of a deceased child,.in equal parts; thedesci 
child or grandchild, to take the share of their deceased parent i 
them; and when there shall be no children or descendants, th 
the next of kin, in equal degree; and among collaterals the ch 
brother or sister of the intestate shall have, in equal part 
deceased parent's share, and there shall in no case be a distinct 
dred of the whole and hi^lf blood, saving in all cases to the wi 
her third part of the real estate for life." And it further provi 
might be devised or bequeathed' by will; that it might also be C( 
that the conveyance should be recorded within one year aft€ 
appointed for that purpose." It saved, however, to the "French 
itants, and other settlers of the Kaskaskies, St. Vincent, and the 
* * * * * their laws and customs now in force i 
to the descent and conveyance of property." This ordinance, ^ 
before the adoption of the Federal Constitution, is believed to b 
by Congress touching the conveyance of, and recording titles to, 

Section 2, of Article 4, of the Federal Constitution, providei 
" The Congress shall have power to dispose of and make all needful 
respecting the territory or other property belonging to the United Sti 
clause it has proceeded to have the lands lying in this ten 
disposed of, and the ordinary method of disposition, is by P 
President, and the Commissioner of the General Land Office, u 
ofl&ce, although in some cases it has made grants directly by 
purpose. Thus, then, the title to all or nearly all of the land 
tory, is derived in the first instance directly from the United S 
it, it is only necessary to go to the General Government as the 
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All patents before they are delivered are recorded in the General Land Office at 
Washington, and by a law of Congress, an exemplification of the record is made of 
equal dignity as evidence, with the patent; and it is unnecessary to record patents 
in the counties where the lands lie, although by a law of this State they may now be 
recorded, and copies from the record may be used as evidence without resorting to 
the General Land Office. 

The cerbificate of location usually issued by the Register of a United States 
Land Office, to a person who locates land, is by statute of this State made evidence of 
title, (the signature of the Register being first duly proven by the certificate of the 
Secretary of State, that it is genuine, or as is presumed, by any other legitimate 
proof of the fact,) bui this title must in all cases, in courts of law, give way to the 
patent which is paramount, although this is not necessarily the rule in equity, as 
where lands have been once fairly purchased from the United States by one person, 
and afterwards patented to another, the latter will in equity be deemed a trustee of 
the former, and required to convey; especially, when the person making the first 
purchase has taken possession before the second entry ; or where the person making 
the second entry has notice of the first ; and it is believed that this would be the 
rule, without even possession or notice, in this State at least, since the person 
making the first entry and paying his money, has done all in his power to secure 
the legal title, and should not be injured by the wrongful act of the Register in 
allowing a second entry, or by his default in not making a proper record of the first. 

A patent to a -deceased person vests the title to the land in his legal heirs ; and 
often great difficulty is experienced in tracing them, since the American people are 
the most restless of any nation of the earth, and it is the rule here instead of the 
exception, that families soon become widely scattered, and there is no method pro- 
vided by law for ascertaining who are the legal heirs of a deceased person ; and it 
is not easy to see how any can be provided, since in many States there is no registry 
of marriages even, to say nothing of births and deaths, and I know of no Stale that 
has yet provided for a registry of divorces. The courts however, have, from neces- 
sity, relaxed the rigid rule of the common law that excludes hearsay evidence, and 
allow pedigree to be established by hearsay in the family or by proof of what 
deceased members of the family may have said in regard to it. 

Starting then with the patent or grant from the United States, each subsequent 
grantor in the chain af title, if of the same name as the last grantee, is presumed to 
be the same person; but this presumption is liable to be rebutted by evidence show- 
ing him to be another person in fact. Bearing in mind that a deed with general 
covenants, by a grantor not seized of the title at the time of the execution of it 
unless such grantor was a married woman prior to 1874, or a soldier of the war of 
1812, who attempted to convey his "bounty land" before the patent for it was issued, 
carries any title that may thereafter be acquired by such grantor, from any source 
whatever, there is usually no great difficulty in tracing the title to land, provided the 
deeds have all been recorded; but after all the deeds or records may show to a moral 
certainty where the title is, and yet be wholly insufficient to legally establish it. 

A very serious difficulty in tracing title, is frequently encountered from the 
fact that very many certificates of acknowledgement attached to deeds, are not in 
compliance with the statute, and this must continue to be so, so long as Recorders 
are required to record every pretended title paper presented to them. The great 
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- liberality of our recording laws, has led almost every person who could write bis 
name, to believe himself qualified to draw up deeds of land, and as each succeeding 
deed is by such persons usually copied from the last one, errors that otherwise 
would exist only in one, are 'carried onward through many. It fs very doubtful if 
it would not have been better to have followed the rule in New York and some of 
the other States, and which was originally adopted in this State (but long since 
departed from,) and not authorized the recording of deeds not properly acknowledged, 
for the acknowledgment being the proof of the execution accompanying .the deed, 
and not un frequently the only proof that can be secured, especially when needed, 
should be made to conform to the law ; and every effort of the Legislature to cure 
the evil, except in making simpler forms of acknowledgment, generally aggravates 
' it; and the saying of Herbert Spencer that, "a government that protects its sub- 
jects from the consequences of their own follies raises a nation of fools," when 
applied to our recording laws, is found to be quite correct. 

In tracing titles, it must be borne in mind that prior to 1869 the validity of a 
deed of land belonging to a married woman depends entirely upon whether it is 
acknowledged in conformity with the statutes in force at the time of its execution, 
since, .at common law, she was powerless to convey her lands by deed, and could only 
do so by fine and recovery; hence, all deeds by married women of their lands, prior 
to 1869, are not merely voidable, but ahsolutely void, unless acknowledged in strict 
conformity with the statute in force at the time of their execution; and it is not 
competent for the Legislature to cure defects in the acknowledgment by subsequent 
enactment. 

From 1845 to 1847 there was no law in this State authorizing non-resident mar- 
ried women to convey their lands lying within this State; hence, all deeds made by 
them during this period are void, and cannot be enforced even in a court of equity. 
The release of homestead rights, by both husband and wife, depends upon the 
acknowledgement; but this is the only interest now requiring an acknowledg- 
ment to pass it by deed; and deeds of all persons who have arrived at majority, of 
, any interest in lands, except homestead rights, may now be proved like other com- 
mon law instruments, but in such cases the originals have to be produced or their 
loss accounted for. 

Where lands are specifically devised by a non-resident owner, the title can be 
traced by producing a copy of the record of the will and the probate thereof, duly 
certified as provided by the acts of Congress passed in 1790 and 1804, in pursuance 
of the power given it by section 1, of article 4, of the Constitution of the United 
States. And where it has been devised by a resident owner, a copy of the will and 
the probate thereof, properly certified by the clerk of the court in which it is proved, 
is all that is necessary. 

Too much care cannot be taken in describing lands, for, while our mode of 
description is exceedingly simple, yet, as the country grows older, smaller tracts 
than the government minimum of 40 acres are conveyed, and often become valuable, 
and it is frequently found that the descriptions are very defective. Too often per- 
sons undertake to draw up deeds and papers affecting the title to real estate before 
they know anything of the meaning of the instrument after it is drawn. 

I regret to say that sometimes members of our own profession allow title papers 
to go from their hands interlined, and with both description and acknowledgement 
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imperfect, and the excuse for it is, "clients do not want to pay for such services." 
The excuse is true enough in fact, but an attorney should decline to perform the 
service at all, unless he does it well. But, after all,. there are few persons who, after 
having seen title pliers drawn up as they should be, forget it — perhaps because the 
occurrence is so rare. Another serious difficulty lies in the fact that the blanks 
used are usually printed so badly and upon such poor paper that a person who has a 
title made on one of them thinks it of no more consequence after it is recorded than 
a piece of old newspaper, and so allows it tp get lost; and if, thereafter, the records 
are destroyed, he finds himself entirely without any evidence of title. Not long 
since I had occasion to examine the blank affidavits for tax deeds used in a large 
county in this State, when I found that every one of them was fatally defective in 
nearly every essential particular required by law, and yet they were furnished by a 
large stationery house, and had been in use in that county at least for many years; 
and the clerks and sheriffs had issued hundreds of tax titles on them, when they had 
no right to issue any. 

As there can be but one legal title to land, that given by State officers on sales 
for taxes takes precedence of all others : Provided, all the proceedings from the aetest- 
merit to the deed are in compliance with the law (a thing that probably never has hap- 
pened since the organization of the State), and when such compliance is found to 
exist, and the land was subject to assessment, the tax title that is issued entirely 
supercedes the patent, excepting, of course, when the patent title is held by a person 
under disability. 

In tracing titles through judicial sales, it is usually necessary only to see that 
the court had jurisdiction of the person and of the subject matter; but if either of 
these essentials are wanting, the subsequent proceedings are void, and no title can 
be predicated upon them. As it is necessary, on a sale of land by a sheriff on exe- 
cution, to produce the levy as well as the judgment and execution, it is, I think, to 
be regretted that the law does not require the execution and levy to be recorded, 
since titles to valuable property ought not to depend upon the preservation of execu- 
tions, or the more uncertain parol evidence of their contents in case of their loss or 
destruction. 

It would I think be well for the Legislature to provide that suits in equity that 
seek to divest the apparent owner of lands of his title, (except perhaps in the fore- 
closure of mortgages already recorded), should not be held to be notice to purchas- 
ers until a notice of the bringing of the suit, or of an intention to bring it, is re- 
corded; since, as the law now is, a person in tracing title cannot certainly know 
whether the suit is pendente lite, or not, until it may be too late. 

I will not omit to mention the fact that there are several counties in this State 
in which the titles to a large portion of the lands lying therein were recorded in 
counties from which they have been carved, or in the State Recorder's Office, and 
these records have never been transcribed; and thus the people of these counties are 
practically without'[any complete record of their titles. The Legislature should re- 
quire such counties to have the records transcribed. 

The system of recording titles is a modern one, but common to all of the States, 
and was adopted in some of the original Colonies, — Connecticut probably having 
been the first to enact a law of that^character as early as 1660; but the original 
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purpose of recording laws does not appear to have been to furnish notice to subse- 
quent purchasers where the title really was, and not until about the begining of the 
present century, do we find it enacted, that a subsequent bona fide purchaser should 
not be bound by a prior unrecorded deed, but the object appears to have been to 
preserve the deed as was sometimes done in England by enrolling it in the Court of 
Chancery, so that a copy of the record might be used when necessary. 

In the laws of some of the older States are provisions requiring persons who 
have received deeds for lauds, and conveyed them again without having had their 
deeds recorded, to record them or pay a penalty ; and the enactment of such a law 
in this State would, it is apprehended, have a salutary effect, and it may safely be 
said that the public have nn interest in perfecting the title to real estate as far as 
possible, and he who fails to record his title papers before disposing of his lands, 
ought to be held guilty of .criminal negligenpe, and punished for it. Our recording 
laws do not now fix any time within which title papers shall be recorded, but the 
first of record, without other notice, takes precedence, provided the grantee has 
paid value; and this is now presumed, if the deed so recites, and throws the burden 
of proving the opposite upon the party claiming adversely. This rule has but re- 
cently been established, and it has .probably struck many of the older members of 
the profession as a dangerous one; but it is in harmony with the theory of our 
recording laws, and if the owners of land will continue to neglect to record their 
title, papers, they should suffer the consequences of their negligence. 

The many limitation laws that have from time to time been enacted, and the 
liberal construction given them by the Courts, have been of untold benefit, especially 
to the people who settled upon the "Central Military Tract;" and while in theory, 
they act only upon the remedy, yet they operate to substantially vest title; and 
when possession has been taken, and the conditions required by the acts exist, the 
presumption of title arising from the possession ripens into an absolute right. 

As large quantities of real estate are held under "Limitation Titles" alone, and 
as that branch of real estate law has become one of the most important that now 
engage the attention of the Courts, and as its importance is certain to increase, and 
as the tracing of such titles depends largely upon facts that cannot be furnished by 
the records, that portion of the subject assigned me is purposely left to some other 
gentleman, to take up and carry forward at some future time, according to the 
pleasure of this Association. 

Peeling that the subject of "tracing and recording titles to real estate" is one 
of too much importance to be treated of as it merits in a single brief address, even 
by one much better qualified than myself, I leave it, conscious that I have scarcely 
touched it. 
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EXEMPTIONS 



By E. B. HAMILTON. 
0/ Quiney. 



BEAD BEFORE THE ILLINOIS STATE BAR ASSOCIATION, AT I^S ANNUAL MEETING, HELD AT 
^ SPRINGFIELD, JANUARY 8d AND 4tH, 1884. 



Mr, President and Gentlemen of the Asaociaiion: 

In the brief time allowed me, I can do little more than present to you, in a crude 
way, my opinion upon the subject of exemptions, and I fear that opinion will be of 
little interest to you. Professional and other duties had so absorbed my time, that 
it was only within the past few days that I have been able to turn my attention to 
the task. But I am assured of one listener, for Mr. President can hardly escape me; 
and I assume that he is on my side of the question, for I have been trying the last 
three months to get an exemption from this task; but he has continuously, with the 
'•heartlessness of a creditor," replied that he was opposed to exemptions. ' So, while I 
exempt the remainder of you from listening to this, I will say to Mr. President, 
'< stay and take your medicine ! " 

The subject, as stated in the order of exercises, is a broad one, and I do not 
intend to pursue it under every possible head. I do not intend to tell you whom I 
would exempt from tithes (except lawyers); that I would exempt women from road 
labor, and temporary residents of Canada from military duty (as to military exempts 
I refer you to the 6th Egyptian Reports, found in 20th chapter Deuteronomy). I 
need not say, I would exempt from jury duty fools, idiots, dummies and profes- 
sionals — (I would not destroy the jury system entirely!). I need not attempt to 
discuss the propriety of exempting those on the bench from the necessity of getting 
their election at the hands of a pot-bouse caucus, or of pandering to the whims of 
voters whose cases they have to hear and try. I will not speak of the exemption 
fri>m public offices of trust and responsibility, of men who have proven 'themselves 
utterly unworthy, or incapable, of attending to their ordinary private affairs. A 
discussion of some of those, and other, themes would afford me some pleasure. But 
for the present I shall confine my attention to an evil scarcely less obnoxious than 
some of those referred to. I mean the exemptions of real and personal property 
from sale for debt, as permitted under the laws of many States. 
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I am aware that the position I take on this subject may not be popular with a 
large number of persons, but it ought to be popular with two classes — the profession, 
and honest men, — I make ibe distinction lest the former class may not include all of 
the latter. 

I am al90 aware that there has been a vast amount of sentiment, sympathy, 
gush and twaddle expended by the courts of many States in passing upon cases 
arising under statutes pertaining to exemptions; and I might bring you forty or fifty 
reports from Mississippi, Louisiana, Texas, Iowa, New Hampshire, New York, Arkan- 
sas, Kansas, and other States, together with the statutes of some thirty States, and 
make a lively afternoon for you; but I forbear; I do not wish to turn this into a 
house of mourning over the woes and hardships of poor, down-trodden and much- 
abused debtors. , 

The exemption laws are of comparatirely recent date, the exemption of personal 
property under the common law being very limited, while such a thing as a home- 
stead exemption statute was unknown until within a few years, and I believe this is 
the only country in which it is known. It is peculiarly American. It is said the 
first homestead exemption law was that of Texas, in 1839, followed by Vermont, in 
1849. Our own law was passed in 1851. The exemption laws in various States 
differ materially, running, in the main, from prodigally liberal to outrageously mu- 
nificent. 

Iowa gives about all a man has, and a 40-acre homestead. 

Alabama— personal $1,000, and 160 acres, valued at $2,000. 

Arkansas — $800 personal, and 160 acres, not to exceed $2,500, and not to be 
less than 80 acres, no matter what value. 

Nebraska — homestead $2,0d0ji not exceeding 160 acres, and personal property. 

Utah — about all the personal, homestead $1,000, and $250 to each member of 
the family (they might as well have thrown in a bank at once). 

Massachusetts — $800 homestead, and about all the personal, without value. 

Texas — homestead, 200 acres, or, if in town, $5,000 in value, $500 personal, and 
about everything else (of course this includes the proverbial wearing apparel — a 
shirt collar and pair of spurs), and I am only surprised that the Legislature did not 
add on a few droves of the neighbors' cattle. 

Kansas — 160 acres of land, or, if in town, 1 acre lot, with all improvements, 
value illimitable. Also, most all personal effects, $500 household goods, and all other 
articles easily enumerated; and it is a wonder that the debtor was not empowered to 
take bis neighbor's ox, his ass, his wife, his man servant and his maid servant." 

Illinois, by statute, started in with a mild exemption of personal in 1843 (pre- 
vious to that having only the common law exemptions) and $1,000 homestead in 
1851, afterwards increasing the personal to about everything that could be thought 
of, and in 1872 increased the homestead to $1,500, in 1873 fell back to $1,000, and in 
1877 reduced the personal to its present status, which, with the connivance of 
sheriffs and constables, the looseness of schedules, the indefiniteness of values, the 
liberality of courts, and the "wondrous kindness" of juries, makes the law in effect 
cover about everything that could be put in, around, or on top of, or beneath, a home- 
stead. 
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But poor old benighted, uncivilized, heathenish Pennsylvania, with her "cradle 
of liberty" and "continental Congress," allows only $300 of real or personal, and, in 
addition, wearing apparel, bibles and school books. I thus refer to Pennsylvania 
because a pre-eminent standard work says, "that in the early laws of every country 
the severity against debtors is greater than at a later period, for two reasons — 1, the 
want of sufficient intellectual acumen to distinguish the degrees of wrong in cases of 
fraud and of unforeseen accident and misfortune; 2, the actual want of probity in the 
earlier period of national existence." I trust you all understand that! 

The decisions of the courts upon exemptions arer numerous, mixed and peculiar. 
(We have some literature on that subject in this State.) 

Some courts question the constitutionality of the laws, others do not; some say 
they are in derogation of common law, others not; some say the laws are remedial, 
others not; some say they must be construed liberally, others strictly. 

Of the constitutionality of the laws, I do not care to say anything; but rather, 
for this occasion, accept the theory of the justice who said he "could grant a divorce, 
because he had done so." They may be called constitutional, because our constitu- 
tion grants the power to pass them. 

The reason, object or purpose of the exemption laws, and especially of the home- 
stead law, are expressed in various ways by the courts of different States; some on 
the ground of public policy, to secure the debtor and his family a home in all con- 
tingencies, to secure the wife and children against the husband, father and creditor 
combined; to inspire hope, independence, love of country, love of family, love of 
home; for the foundation of the property of the State; others because they are wise, 
philanthropic, benevolent. I admit the benevolence, but question the wisdom, in 
view of the extent to which they are carried. 

Our Supreme Court have generally, with good sense, been content to execute the 
laws as they find them, without fulsome praise of the man who defies his honest 
creditors and repudiates his honest debts. 

The New York court say: "These statutes were founded upon considerations 
of public policy. The Legislature were of the opinion, looking to the advantages 
belonging to the family state in the preservation of morals, the education of children 
and possibly, even, in the encouragement of hope in unfortunate debtors, that this 
degree of exemption would promote the public welfare, and perhaps, in the end, 
benefit the creditor." I suppose the benefit to the creditor would be moral, by teach- 
ing him sublime Christian resignation and reverence for law, as he sits calmly and 
helplessly by and views his debtor living sumptuously in a gilded palace, and he 
unable to collect a cent. 

Iowa court say: "It is based upon public policy for the formation of the 
property of the State," — i. e., getting something to tax, I suppose. The State has a 
little selfish sordidness in that I 

The New Hampshire court have used considerable rhapsody "about the preser- 
vation inviolate against the reckless or injurious acts of the husband and father, a 
home to wife and children, against the selfish, unfeeling and avaricious, that they 
might not be turned out upon the cold charity of the world," etc. I am not surprised 
at most any extrayagance from a court which held that "a piece of land on which hay 
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is cut for a cow at the house, though a mile distant, is a part of the homestead." 
They ought also to have included the cow that eat the hay that was cut on the land 
a mile away. [Buxton v. Dearborn, 46 N. H., p. 44.) 

The Mississippi court say: "There is unquestionably no greater incentive to 
virtue, industry, and love of country, than a permanent home, around which gather 
the affections of the family, and to which the members fondly turn, however widely 
they may be separated," and much more of the like. In reading this case, I could 
not but recall the story of a lover, who, while walking in the gloaming with his 
dulcinea, grew gushingly grandiloquent, and poured into her willing auricles the 
stream of sweetness, — called her the sweet syren of his dreams, his guiding star, — 
told her that " if she would only be his, they would float down the rosy, shimmering 
tide of life, plucking the flowers of eternal love, revelling in the eternal sweetness 
of her smiles, while the scintillating sparkles of her love-lit cerulean eyes, brighter 
thanj the twinkling orbs of the far-away ether blue, would shed — would shed — 
would shed — " He lost his grip, and she, fearing as much, scintillated her optics 
again, and murmured, " Never mind the woodshed^ but go on with your pretty talk." 

The Texas Court say : " The design of the law was not only to protect the 
citizens and their families from the miseries and dangers of destitution, but also to 
cherish and support in the bosom of individuals those feelings of sublime independ- 
ence which are essential to the maintenance of free institutions.". Well! who could 
not stand a little misery and be sublimely independent, and impudent, too, upon a 
two-hundred acre homestead, with personal property to match I One could most be 
resigned to part with the shirt collar and spurs! 

Some of the authorities have seemed to draw their inspiration on this subject 
from a speech of Senator Benton upon the public land question, wherein he said : 
''Tenantry is unfavorable to freedom. It lays the foundation of separate orders in 
society, annihilates the love of country, and weakens the spirit of independence. 
The farming tenant has in fact no country, no hearth, no domestic altar, no house-- 
hold god. The freeholder is the natural supporter of a free 'government," etc. He 
was speaking upon the disposition of the vast domain of public lands, and not of the 
freeholder who holds his freehold by freely holding other men's money. Much of 
what he said may be true, but not applicable to the subject of exemptions. 

Herman, in his work on Exemption, unconsciously, perhaps, strikes one of the 
keys to the prodigality of some legislatures upon the subject of exemptions, and that 
is when he says that " As an inducement to emigration, many of the Western States 
have adopted generous exemption laws." And, no doubt, such inducements, accom- 
panied by short limitation laws, have sped the passage of many debtors to more con- 
genial climes, where they can enjoy that "sublime independence" spoken of, 
unalloyed by maturing debts or clamoring creditors. 

I am not disposed to criticise the Courts, — they do not make the laws, but con- 
strue and apply as they find them. But Legislatures, as a rule, have a remarkable 
facility for forgiving the debts and debtors of some one else ; and the exemption 
laws are not the only acts wherein they have grown prodigal with other people's 
money. One peculiarity that I have noticed in hunting up the exemption laws, is, 
that so many Legislatures, in enacting these laws, are so particular about the bibles, 

—6 
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It is about the only act wherein their very great concern for the book is so manifest; 
and, mercy knows, many of the dobtors deserve to have it left to them, with a 
" compulsory education " clause therein, thereto attached. 

I would not be misunderstood; or considered harsh, unfeeling, unsympathetic, 
or unjust towards those in want or unfortunate, — my every impulse is the reverse. 
But other conceptions enter into the make-up of my opinion upon a subject involving 
so many questions of morals, law, honesty and justice. I do not say I would dis- 
pense with all exemptions. Certain necessaries, as well as tools or Implements of 
trade, implements of husbandry, (ministers* and lawyers' libraries, for instance,) of 
moderate value, with which the debtor could earn a living, I would preserve. These 
are not at what I would strike. 

Under our law the $1,000 homestead, with wearing apparel, bibles, school 
books, pictures, and $400 — of other property, may seem small to some ; but taking 
into the account the laws delays, the subterfuges of debtors, and their wives, their 
uncles, their cousins and their aunts, the manipulations of officers and those selected 
to carry out the law, and the lumping appraisements and variableness of values, 
and the amount grows illimitable, as every practicing lawyer, who has of late years 
tried to make a judgment, well knows, and is largely more than some honest cred- 
itors ever possess. 

It is but a short step from the sublime to the ridiculous, and as the Legislature 
has gone the most of the way, I think it better they should complete the step, and 
say by enactment, that no debt can hereafter be collected by law. That would be 
fair, just, honest; and persons giving credit would rely alone upon the honor and 
honesty of the person asking credit. 

The Supreme Court of Pennsylvania say, "that the exemption laws were made, 
for honest men, and not rogues." That may be the intent, but (like the last amended 
bankrupt law and our assignment law, twin sisters of fraud) they seem in their 
operation specially designed for dishonest debtors, and under the practices in vogue, 
the latter class are the ones particularly benefited and favored. 

Many of the Legislatures, as well as some Courts, seem to presume that every 
creditor is a rich old Shylock, keen, heartless, avaricious, seeking his pound of 
flesh; while on the other hand every debtor is an unfortunate saint, with a band of 
dependent angels at his heels, crying for bread and — exemptions. They seem to 
ignore the fact that a creditor may be honest, an infant, a widow, or equally, or 
more needy than the debtor. 

Misfortunes may overtake one, — mis-judgment may lead him in unpleasant 
paths ; — wives and little ones may be left to want. To these to a reasonable extent I 
would be generous; but, "be just, before you are generous," is a good rule. If one 
of two men have to suffer, let him in the fault, suffer ; if wives and children have to 
want, let it first be those of him whose acts caused the suffering. 

It is not, I believ.e, as a rule, the honest, needy, deserving debtor, who retires 
within the easy munificence of the exemption laws, and defies his creditors. Every 
lawyer here can call to mind debtors who have lived in Juxury on the exemptions, 
and laughed at more needy, deserving and suffering creditors ; instances where the 
tenant debtor has, from month to month and time to time with fair promises, kept 
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possession of the house, the land, or the tenements of the needy, robbed them of the 
means of support, and then marched out under the benevolent banner of the exemp- 
tion laws to other battles and victories. 

Lives of such men sure remind us, 

We can buy our broods on time; 
And when creditors do ^rind us, 

'Hind Mcemption Laws can climb. 

If you furnish the house and home that shelters me and mine, and which ''so in- 
spires me," and around which my affections cling so tenderly, I, or my property 
ought to pay for it; if you furnish the necessaries, the clothing, the food, the money 
which keeps me and mine, I, or my property should recompense you. What an 
anomaly, that you can sell me the furniture to furnish my house, the richest apparel 
to bedeck me and mine, and the moment it is in my possession it is exempt from even 
the debt caused by its purchase. ' - 

For the sake of quickly populating a State by inducingMmmigration, and to get 
taxable property, it may be a public policy to pass liberal exemption and short limi- 
tation laws, but I doubt the wisdom of it. It may help the morals of the man, and 
the State, to allow him to contract honest debts, and then dishonestly repudiate 
them ; but I question such moral teaching. I do not believe that love of country, 
love df family, love of home are inspired by placing a man behind a bulwark where 
he can safely defy his creditors and avoic^his honest debts. 

"Home! Home! sweet, sweet home. 
Be it ever so humble, there's no*plaoe like" 

a home, bought with your creditors' funds, and exempt. 

If a man cannot afford to own a home, I believe he can be an honest man, love 
his country, his home and his family, and turn thither just as fondly, in a house, the 
rent of which he keeps paid up, and feel much more manly. I have not "sufficient 
intellectual acumen" to admire the "feelings of sublime independence," "the 
virtue," "the industry" inspired by a defiance of justice and honesty. And I fail to 
see whereby the morals of the man or the State are preserved by such laws. It does 
not strike me that way, at least; it differs from my observations. 

The Supreme Court of that benighted region of Pennsylvania, have said, and 1 
think correctly : "There are no circumstances in life, not even the trying hour when 
a man is called upon to deliver up what he possesses in payment of his debts, when 
honesty is not the best policy. If his property be taken, his self-respect and con- 
scious integrity are left, and he has gained a moral discipline which will go far 
towards repairing his fortunes." 

If a man owes an honest debt, why should he not honestly meet it, or do the 
best he can, and if he will not do that best, then the law should not prevent his 
being compelled. "Owe no man anything," comes from the best authority. 
(Romans, 13-8.) If there were no debts, there would be no need for exemption laws. 
If it is the "benevolence" of the law that makes it the public policy, then do the full 
measure of benevolence and public policy, and present every debtor with house and 
home well stocked, and exempt it from taxes; — and if it is for the wife and children, 
make any sale, transfer or incumbrance thereof void. 
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These laws, with some others we have, indicate a desire on the part of Legisla- 
tures to act as guardians for every man, by placing restrictions upon contracts, 
obstructing by technicalities the execution of collection laws; and I doubt not, 
largely contribute to the growing feeling against capital, and the increasing desire to 
compel a frequent division of property as demanded by socialism. ^ 

As I have said, these exemption laws are a late invention. The earlier and 
greatest law writers failed to understand or know the word "exemption" as we now 
apply it. The simplicity and severity of the common were preferable to the latitude 
and looseness of these laws of to-day. 

If the legislators woul)} examine the bibles they &t^ so particular to exempt, they 
would fail to find in that "Book of books" and "law of laws," anything looking like 
the exemption of one from paying his honest debts. "Render unto Ceesar the things 
which are Caesar's," stands out in bold letters. In the laws fresh from the "Great 
Law Giver's" hands, are dicta to the effect that "thou shalt not steal," or "covet thy 
neighbor's property," and the nearer we hew to those lines, the nearer right we will 
be. 

It seems to me that it makes little difference iu a moral point of view, whether 
I obtain my neighbor's property under fair promises of return, or payment, and then 
refuse to keep those promises, or by getting it in his absence. 

Under the looseness of our collection laws and the delays incident to their 
enforcement, the worthlessness of officers whose duty it is to execute the processes 
of the Courts, and the prodigality of our exemption laws, we are fast becoming a 
nation of bankrupts, a nation of frauds and dishonest debtors. Men are fast reach- 
ing that point when they scruple not to break their word for the payment of a debt; 
when to avoid a note is honorable; and the oftener one can fail and beat his credi- 
tors, the more shrewd he is regarded. 

Nothing, I take it, has contributed more to this result, than the bountiful exemp- 
tion laws, and as they now stand and are executed, I regard them as a fraud upon 
truth, honesty and justice, and a "fraud in law." 
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THE RELATION WHICH RAILROAD CORPORATIONS BEAR 
TO THE STATE. 



By JAMES McCARTNEY. 



READ BEFORE THF ILLINOIS STATE BAR ASSOCIATION, AT ITS ANNUAL MEETING, HELD 
AT SPRINGFIELD, JANUARY 3d AND 4tH, 1884. 



Man as an individual is capable of producing very little of agricultural or 
other wealth during a life-time of labor. Confined to his own exertions his range 
of the comforts of life would be very limited. One of the greatest benefits accruing 
to mankind from living in a social or gregarious state is the facility it gives him of 
widening the range of comforts to be obtained by an interchange of commodities. 
The individual who confines his labors to the production of one article may thus 
have the use of an indefinite number of other articles produced by others, in ex- 
change for those produced by himself. But when living in this gregarious state it 
became necessary that the productions of the labor of individuals and their persons 
should be protected from the covetousness and rapacity of their neighbors, sojthat 
all exchanges of productions might be voluntary. To meet this necespity govern- 
ments were instituted. The people living in one community or State, divided by some 
natural lines, came together and agreed to select one or more persons in the commu- 
nity whose duty it should be to care for and look after the lives, property and 
inteiests of the others, and, when it became necessary, to call upon a portion of all 
the inhabitants of the territory threatened, to come together and protect their lives 
and property. This protecting power was created so that all the other inhabitants 
of the State might devote their entire attention to the creation of the products which 
they had undertaken to produce. When not engaged in defending the community 
from its enemies, it was the duty of those persons selected from the government to 
devise and put in force all such measures as would add to the general prosperity of 
the people under their care 

Prosperity means simply the increase in the products, commodities, conven- 
iences, and comforts of life; and that community was the most prosperous that had 
in the possession of its inhabitants the most of these conveniences. Wealth is 
simply another name for prosperity, or the possession of a great quantity of pro- 
ducts. All prosperity and wealth is the result of the energy, diligence, economy and 
labor of the people of a community. The government, theq, that pan niake the labour 
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of its people more productive by removing the most obstacles to the rapid creation 
of products, while at the same time giving ample protection, must be the best gov- 
ernment. To increase production the government should encourage invention, 
industry, enterprise, economy, and all the qualities in man that tend to increase his 
productive power. But at the very threshold of our examination of the duties of 
governments another important question arises. Individuals in a State, and States, 
must exist more or less widely separated, because all the sustenance of the individual 
citizen must come originally more or less directly from thd earth ; and that this may 
be obtained in sufficient quantity, with the least labor, the people must spread over the 
earth's surface to cultivate it. Climatic differences also, and the difference in the 
character of soils on the earth's'surface, require that different kinds of sustenance 
should be obtained from different portions of the earth. Under this natural condi- 
tion, therefore, we have in one place a large surplus of one kind of sustenance, and 
perhaps a thousand miles away a surplus of another kind. We find also that people 
living in one climate can more easily and readily produce one sort of commodity, 
and the people living a thousand miles away, in a different climate, can more easily 
produce another kind of commodity. It thus becomes an exceedingly important 
question, how, and by what means, with the least labor and expense, most readily to 
effect an interchange of these surplus commodities. The inhabitant of the temperate 
zone is anxious to exchange the surplus productions of his climate for the surplus 
productions of the inhabitant of the torrid zone, and vice versa; so that every per- 
son on the earth's surface may enjoy as much as is possible of all that is good of the 
other portions of the earth. If an ocean, or sea, or other navigable water inter- 
venes, the interchange is readily accomplished by floating from one place to the 
other. But if the interchange must be effected over mountains, through forests, 
bogs, and other natural obstructions, the problem becomes much more difficult. The 
necessity of an interchange from place to place upon land becoming apparent at a 
very early period of the system of living in communities, the people finally set aside 
a portion of their lands for the common use of the whole people of the community; 
over which they may pass at will and carry their products. These were called 
public ways, because they were ways upon which the whole public might freely pass 
at will from place to place. Soon it was deemed advisable to raise or elevate these 
ways above the surface of the surrounding soil, so that they might be made of a 
more uniform grade, and so that they might not be so easily injured by the water 
that impregnated the ordinary soil, and they thus became known as highways. 

In the very beginning, however, it also became evident that these Highways 
must be placed exclusively under the control of the government, because if they were 
permitted to remain under the control of private individuals, the individual would 
interfere with or obstruct the free passage of his enemy or rival in trade, and thus 
the rapid and economical interchange of commodities would be interrupted. As we 
have seen, all obstacles to rapid production in a community detract from its pros- 
perity; so all obstacles to rapid transmission of its productions from place to place 
for exchange alike interfere with its prosperity, for, while engaged in carrying, 
the citizen is prevented from producing. But as civilization advanced, the demand 
for the products of other climates increased. That the facilities for the rapid inter- 
change of productions might be increased, the governments of communities, in 
oomplianoe with the popular demand therefor, applied themselves to the improve-t 
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ment of the highways, and the individual citizen devoted much of his attention to 
improving the method of carrying upon them. Their united efforts finally produced 
the railway; for without the powerful aid of the government no railway could ever 
have been constructed, and without the untiring zeal and labor of the individual 
none would ever have been invented. But as soon as the railway had become an 
assured fact, it was at once discovered that it was an anomaly among all previously 
known methods of transportation. Previous thereto, each individual furnished his 
own vehicle or means of conveyance, managed and directed by himself. Nothing 
but the highway or road-bed, itself was public or under the control of the govern- 
ment. Now, however, on these roads the rapidity with which their vehicles passed 
from place to place was their principal claim to favor, and this rapidity of transit 
could only be secured by placing the sole control of the movements of their vehicles 
under one head or management. This was absolutely necessary to secure immunity 
from continual loss of life and property by collisions. For a long time after rail- 
roads were in common use in this country, our courts did not know how to character- 
ize them, or what generic name to give them — whether to class them as public 
highways or a combination of both. Finally the State courts took the initiative and 
cautiously advanced the doctrine that railways were in the nature q/" public highways. 
They first declared the company operating them to be common carriers, this was 
easy enough, and could not well be questioned, for they held themselves out as being 
willing and ready at all times to carry for all persons for hire. 

While this did not in any way fix the status or character of the road they were 
operating, it did fix the fact that the company was engaged in a public employment. 

Finally, a suit was brought upon bonds given by the city of Burlington (Iowa) 
to aid in building the Burlington and Missouri River Railroad. The validity of the 
bonds was contested upon the ground that the railroad company to which the bonds 
were issued was a private corporation, and the charter of the city prohibited it from 
borrowing money or issuing bonds, except for public purposes. It was, therefore, 
claimed that the issue of these bonds was ultra vires and void. The case was made 
squarely upon this issue — whether the railroad was a public or a private corpora- 
tion. The action finally came to be decided before the Supreme Court of the United 
States, and, there being no possible way of avoiding the issue, that court, rather 
than declare the bonds to be void, said: ''Railways also, as a matter of usage, 
founded on experience, are so far considered by the courts as in the nature of im- 
proved highways, and as indispensable to the public interests and the successful 
pursuit of even local business, that a State Legislature may authorize the towns and 
counties of a State through which a railroad passes, to borrow money, issue their 
bonds, subscribe for the stock of the company, or purchase the same, with ajview of 
aiding those engaged in constructing or completing suoh a public improvement; and 
that a legislative act conferring such authority is not in contravention of any implied 
limitation of the power of the Legislature." 

It will be seen that all that is here decided in fact is, that railroads are so far 
used for public purposes that municipal aid may be given them. But even from this 
decisidn Chief Justice Chase and Justices Field, Grier and Miller dissented, leaving 
the opinion of small value in settling a principle. In the celebrated Granger cases 
the same court declared that railway companies were common carriers, and as such 
their charges for carriages were under the control of the Legistature, unless 
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parted with. But they very carefully refrained from defining their relations to the 
public or the State. In the later oases of Ruggles v. Illinois^ and The Illinois Central 
Railroad Company v. Illinois^ although the most important of these controverted legal 
principles were discussed and plainly submitted on both sides, the court avoided all 
of them, and decided both cases upon the technical construction of a sentence in 
the charters of the railroads, valueless to all parties except those directly concerned. 
The Supreme Court of the United States has never in any case come any nearer to 
defining what a railroad really is than in these cases, and these barely touch this 
great question. When the issue has been brought before them they have always in 
some way avoided it, and decided the case upon some other point. The State courts 
havemot been so timid, but their decisions have not been uniform, and they do not, 
therefore, entirely settle the question. 

It has been left for our own able and fearless Supreme Court — the pioneers and 
adventurous explorers into the hitherto almost unknown realms of railroad law — to 
exactly determine and define what railroads and railroad corporations in fact are. 
The line of decisions commencing with the case of The Chicago and Alton Railroad 
Company against The People^ decided in 1873, and ending with the case of The 
Wabashf St. Louis and Pacific Railroad against The People^ decided in 1883, furnish a 
more clear, compact, logical and comprehensive definition of the meaning and pur- 
poses, as well as the character and relations, of railroad corporations to the State and 
the public than can be found in the decisions of any other court. From these 
decisions we can readily draw the conclusions: That a railway is a public highway 
in every sense of the term for all purposes, except that, of necessity, it must be 
operated by one single, controlling power; that the public shall have the use of it in 
every way, except to run their own vehicles upon it; and that the railway is one of 
the agencies of the government used to promote the productive power of the people 
and thus increase their prosperity. The exhaustive separate opinion of Mr. Justice 
Walker in the Wabash case — 106 III. 236 — on the subject of the relation which rail- 
roads should bear to the government, has never been excelled for learning, depth of 
thought, and comprehensive knowledge of the subject by the greatest efforts of a 
Marshall or a Story. 

There can be but little doubt but that a railroad, considered as an embankment 
upon which ties and rails are laid, is a public highway, because to authorize the 
erection of this embankment and the laying of the ties and rails thereon, some of 
the most extraordinary and despotic of the government prerogatives must be invoked 
and placed in operation. Even in barbarous times the king himself could not enter 
the home of his meanest vassal without the consent of the vassal himself. "Every 
man's house is his castle," is an aphorism so trite and true, that but to mention it is 
to convey the full idea of the sacredness of the home of the citizen. Yet, under the 
power of eminent domain, or the right to take privatie property for public purposes, 
a railroad company can enter any man's house, drive his wife and children out into 
the public streets, pull down all his household gods from their pedestals, tear up the 
hearthstone upon which his childhood's hours were passed, drive the cheerful cricket 
from its nest in the chimney-corner, and destroy all that made the old house so much 
of a home to him, surrounded as it was by so many precious memories, so many ten- 
der recollections of those who are gone forever — forever lost. The railroad engineer 
comes along with compass, his level and his chain, closely followed by the contractor 
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with his brigade of men armed with picks and shovels, the old house is torn down, 
and the railroad is built upon its ruins, burying beneath its iron track all the hal- 
lowed memories of the past. It is true, in their beneficent charity, and as a measure 
of partial justice, the constitutions of most of the States have declared that private 
property shall not be taken for public purposes without just compensation, and that 
no freeman shall be disseized of his freehold but by the judgment of his peers or the 
law of the land. These benevolent provisions secure to the owner of the property 
sought to be taken for public purposes the right to have the compensation due him 
fixed by a jury; yet what can that jury know of the value to him of every log, or 
board, or brick in that old homestead, associated, as they may be, with medlories of 
past scenes that no money could purchase? 

But this tremendous, this limitless, power of eminent domain may go even farther 
than this. By virtue of its authority, a railroad construction party may enter the 
sacred precincts of the cemetery where lie buried all that remains of the beloved 
mother, wife or child, and, plying their shovels, may construct their railroad road- 
bed, each tie thereon being supported by the decaying bones, each rod of road bal- 
lasted by the sacred dust of the loved ones, whose last sad remains it was hoped 
would rest undisturbed until the last trump should sound. But now the rush of 
the locomotive engine, the sound of the locomotive whistle and the rattle of the car, 
drown all other sounds. 

I speak of these things only to show the terrible and absolutely despotic power 
included in the words eminent domain, and to inquire if it is possible that this in- 
strument of unlimited destruction, given without restriction or limitation to railroad 
corporations by the State, is thus intrusted to a mere private corporation. 

But this is not all that railroad corpolrations have received. They have been 
given authority to tax the property of the citizen to build their road, and, upon the 
same principle, they might tax his property to maintain it. A tax is a portion of a 
man's property forcibly taken from him to support the government, and for 
public needs. The right to tax is purely an arbitrary governmental right, and can 
only be exercised for governmental or purely public purposes. The power of emi- 
nent domain and the power to tax, are the two most powerful and arbitrary grants 
made by the people to the State; yet they are both freely given by the State to rail- 
road corporations without any limitation whatever, except as to the manner in which 
they shall be exercised. 

Holding and exercising these supreme powers, can it be doubted that railroads 
constructed by their exercise are public highways, or that railroad corporations using 
them are engaged in performing governmental functions. 

But there are still plausible arguments advanced concerning the position occu- 
pied by the individuals composing the corporations whose money builds and operates 
these public highways. These individuals usually advance their own money to build 
the road, or to do what may be necessary after the application of the amount raised 
by taxes in aid. What relation do these individuals occupy towards the State, the 
public, and each other? Railroad charters are usually sought for and obtained by 
certain persons who hope to make a profit by building and operating the road. They 
say to the State, if you will permit us to build and operate a railroad between cer- 
tain points, and give us the power of eminent domain, and the right to receive 
jftunioipal aid, a^cl, after ike ^o^ is built, \.U^ yight to poUeot toUs upo» it, ^9 wiU 
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build the road and operate it for the benefit of. the public, and whatever money we 
can make out of it without oppression to the public, shall be our recompense for our 
services and the expenditure of our means. As we have seen, it is the duty of the 
government to promote in every way that is possible the producing power of the 
people, and increasing the facilities for the rapid interchange of commodities is one 
very effective way of promoting and increasing this productive power; therefore, the 
government, having in view solely this duty, grants to these individuals the right 
to build and operate the road, invests them with the powers asked for, and the 
road is built. We can readily see that between th& State and the corporation there 
. is no question of private interest or emolument whatever. It is only the public 
interest that is in any way in question between the State and the railroad company. 
As to them, the railroad is a public highway, and the railroad company is a mere 
agent or instrument of the government, operating it for the use of the general public, 
carrying out and executing one of the duties of the government to its people. It was 
a mere private speculation on the part of the individuals, but that was a matter 
entirely between themselves, having nothing whatever to do with their contract with 
the State. It is urged that what a man creates by his own labor or his own money, 
must be his own individual properly, and, therefore, a railroad built by the labor or 
money of individuals, should be the property of such individuals. It is true, that if 
an individual produces or creates anything by his own labor or means for his own 
use, or for exchange, thut is his own individual pi-operty. But this does not follow 
where the thing created is for the public use, even when created by the labor or 
money of the individual. The moment anything is created for public use, that 
moment the public acquire an interest in it,, and it becomes the duty of the- govern- 
ment, the careful guardian and protector of the public, lo see that it is properly 
prepared for the use of the public, and that it is properly used, when so prepared, 
for the accommodation of the public. 

Thus it has never been doubted that the government bad a right to prescribe 
that vessels built by private individuals with their own money should be furnished 
with life-preservers ; that they should have skilled pilots ; that steam vessels should 
have their boilers periodically inspected by government inspectors, and many other 
regulations. So the government, in the performance of its duty towards the people, 
has always regulated ferries, stage coaches, and other public conveyances, although 
they were .created solely by individual money and labor. But in the case of rail- 
roads, we have seen, the government has a much greater claim to exercise a control 
or supervision over them because of the extraordinary prerogatives and powers con- 
ferred, as well as because the railroad is engaged in performing a portion of the 
duties which the government was created to perform. But the individuals perform- 
ing this work are doing it merely as a private speculation. Their purpose is to 
make as much money as is possible for themselves. They seek to make a profit out 
of the use of their railroad, and if they were permitted to use their railroad solely 
for that purpose it would soon become an instrument of oppression instead of a 
public benefit, as it was intended to be. Thus it is absolutely necessary that the 
government should exercise a supervisory control over it that it might continue to 
be used for the public interest, So long, however, as the railroad is not oppressive 
to the public, and is not guilty of extortion or unjust discrimination between persons 
pr places, t'ki government or f.he put^lio have i^g concern with it. It is pimply s^ 
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private matter between the individuals composing the corporation whether they make 
a smaller or greater amount of money in the business of carrying. But the moment 
the corporation attempts to charge more than it is worth to carry an article from 
one place to another; or attempts to charge one person more than another for similar 
services ; or attempts to charge more at one point than another for carrying the same 
or a less distance — that moment the corporation is attempting to deflect the railroad 
from its original purpose of benefiting the public, and, instead of being a public 
highway, it becomes a mere private way, used for private purposes only. If the 
operators of a railroad have the power to charge what they may choose for carriage 
upon it, the road is being operated purely in their interest as a private money spec- 
ulation, and its character as an aid — an assistant, an agency of the government — is 
gone, and the granting and exercise of the power of eminent domain and municipal 
taxation were fraudulently obtained and may be recovered by action, a sthe exercise 
of these powers in the first instance was void, because, the government under no 
circumstances had the right to grant them to be used for private purposes. From all 
these facts, therefore, we must conclude that railroads and railroad corporations bear 
to the State similar relations to that which an agent bears to his principal. 

In many European countries — notably in Germany, Italy, and Russia — all 
railroads are owned and operated by the government as a part of the governmental 
system; And because we have chosen in this country to let out their building and 
operation to private individuals upon speculation, in no way changes their condition 
as governmental agencies. All the duties of the government might be performed 
by individuals upon speculation, and that fact would not make them private duties 
or authorize the individuals to perform them solely for their own profit, They would 
still be governmental duties performed by private individuals, it may be, but prim- 
arily for the public benefit. The agent is the representative of the principal within 
the scope of his authority. He can do no act contrary to the interest of his principal. 
But this government in this country is merely the agent of the people, so the railroad 
company, being the agent of the government, is only the sub-agent of the public. 
Consequently the people are the real principals in these matters, and the agents and 
sub^agents must both look to the principal for their powers. , 

The people are the real source of all power^ and their agent — the government — 
has employed as sub-agents the railroad corporations to perform a portion of their 
duties. 

As such sub-agents the railroad companies are responsible over to the real 
principals — the people — and cannot act contrary to their interests. As such sub- 
agents they cannot deny the authority of their principals; they cannot operate their 
railroad to the injury of their principals ; they can never get beyond the power and 
control of their principals, nor can they become independent of them, while holding 
their charters. 

These logical conclusions must necessarily follow from the premises admitted, 
and, in time, the Courts must so hold. When they do so the railroad problem will 
be solved. 
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CONSTITUTION 

OF 

THE ILLINOIS STATE BAR ASSOCIATION. 



Adopted in Convention, January 4th, 1877, and as finally Amended 

JamiQflry 6th, 1881. 



NAME. 

This Association shall be called Thb Illinois State Bar Asso- 
ciation. 

II. 

object. 
The Association is formed to cultivate the science of jurispru- 
dence, to promote reform in the law, to facilitate the administration 
of justice, to elevate the standard of integrity, honor, and courtesy 
in the legal profession, to encourage a. thorough and liberal legal 
education, and to cherish a spirit of brotherhood among the mem- 
bers thereof. 

III. 

MEMBERS. 

The members of the Bar of this State attending this convention, 
this January 4th, 1877, are hereby declared to be members of this 
Association, provided they shall, on or before the 1st day of April, 
1887, pay the admission fee and subscribe to. this constitution, or 
otherwise in writing notify the Secretary of their acceptance of 
membership. And also, all members of the Bar of this State 
shall be admitted to membership who, before that day, shall no- 
tify the Secretary of their desire to become meiiibers and pay the 
admission fee, and receive the favorable report of the Committee 
On Admissions. 

Any member of the legal profession in good standing, residing 
and practicing in the State of Illinois, may become a member by 
vote of the Association, or upon nomination, after a favorable report 
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from the Committee on Admissions; and on subscribing to this 
constitution (or otherwise in wrting notifying the Secretary of his 
acceptance of membership), and within the period limited by the 
by-laws, paying the admission fee and annual dues of the current 
year. 

IV. 

OFFICBBS. 

The officers of the Association shall be a President, who shall 
deliver the Annual address and be ineligible for the term suc- 
ceeding his term of service ; seven Vice-Presidents, one to be chosen 
from each supreme judicial district; an Executive Committee; a 
Committee on Admissions; a Committee on Grievances; a Com- 
mittee on Law Beform; a Committee on Legal Education; a 
Committee on Legal Biography ; a Secretary and a Treasurer, all 
of whom shall be elected at the annual meeting, and hold their 
offices until the next annual meeting of the Association : Provided, 
any one or more of the above-mentioned committees may be filled 
by appointment by the President, if the Association so direct. 

V. 

PRESIDENT. 

The President, or (in his absence) one of the Vice-Presidents, 
or (in the absence of all of them) one of the members, shall pre- 
side at all meetings of the Association. 

VL 

EXECUTIVE COMMITTEE. 

The Executive Committee shall consist of five members. . 

The President and Secretary shall be ex-officio members of the 
Executive Committee. 

This Committee shall manage the affairs of the Association, 
subject to the prov^ions of the constitution and by-laws, and shall 
be vested with the title to all its property, as trustee thereof, until 
the Association shall be incorporated; and the Executive Com- 
mittee shall make by-laws for the Association, subject to amend- 
ment bv the Association. 

VII. 

COMMITTEE ON ADMISSIONS. 

The Committee on Admissions shall consist of five members. 
The proceedings of this Committee shall be deemed confiden- 
tial, and shall be kept secret, except so far as written or printed 
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reports of the same shall be necessarily and officially made to 
the Association. 

VIII. 

COMMITTEE ON GRIEVANCES. 

The Committee on Grievances shall consist of five members. 

It shall be the duty of the Committee to receive all complaints 
which may be made in matters affecting the interests of the legal 
profession, the practice of the law and the administration of justice, 
and to report the same to the Association with such recommen- 
dations as they deem proper. 

The proceedings of this Committee shall be deemed confidential, 
and kept secret, except so far as written or printed reports of the 
same shall be necessarily and officially made to the Association. 

IX. 

COMMITTEE ON LAW REFORM. 

The Committee on Law Reform shall consist of five members. 

It shall be the duty of this Committee to consider and report 
to the Association such amendments of the law as in its opinion 
should be adopted ; also to scrutinize proposed changes of the law^ 
and, when necessary, report upon the same; also to observe the 
practical working of the judicial system of the State, and recom- 
mend by written or printed report, from time to time, any changes 
therein which observation or experience may suggest. 

X. 

COMMITTEE ON LEGAL EDUCATION. 

The Committee on Legal Education shall consist of seven mem- 
bers, to be appointed by the Association from year to year. Its 
duty shall be to examine and report what changes it is expedient 
to propose in the system of legal education^ and of admission to 
the practice of the profession in the State of Illinois. 

XL 

COMMITTEE ON LEGAL BIOGRAPHY. 

The Committee on Legal Biography shall consist of so many 
members as the Association shall appoint from year to year. It 
shall be its duty to provide for the preservation, among the archives 
of the Association, of suitable written or printed memorials of the 
lives and characters of deceased members of the Bar of the State, 
and make report thereof to each annual meeting of the Association. 
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XII. 

STANDING COMMITTEES. 

Every Standing Committee shall, at each stated annual meet- 
ing, report in writing a summary of its proceedings, since its last 
annual report, (except such matters as the constitution or by-laws 
require to be kept secret) together with any suggestions deemed 
suitable and appertaining to its powers, duties, or business. 

A general summary of all such annual reports, and of the pro- 
ceedings of the annual meetings, shall be prepared and printed by 
and under the direction of the Executive Committee, together with 
the constitution, by-laws (as then existing), names and residences 
of officers, standing committees, and members of the Association, 
as soon as practicable after each annual meeting. 

XIII. 

SECRETARY. 

The Secretary shall keep a record of the proceedings, and 

conduct all the necessary correspondence of the Association, and 

discbarge such other duties as shall be required of him by the 

Association. 

XIV. 

TREASURER. 

The Treasurer shall collect and (by order of the Executive Com- 
mittee) disburse the moneys of the Association, and discharge such 
other duties as shall be required of him by the Association. He 
shall give security in such sum and in such form, for the safe 
keeping of and accounting for moneys of the Association coming 
to his hands, as shall be required by the Executive Committee. 

XV. 

OTHER COMMITTEES. 

The Association may provide in its by-laws for other standing 
committees, and no matter shall be referred to a special committee 
which is relevant to the function of any standing committee. 

XVI. 

MEETINGS. 

There shall be an annual meeting of the Association held at the 
city of Springfield, on the second Tuesday in January in each year, 
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and such adjourned meetings as the Association, by a vote of 
three- fourths of all present, may determine ; and at any such ad- 
journed meeting, any business of the Association may be trans- 
acted, except the election of officers. 

Special meetings may be called at any time by the Executive Com- 
mittee. At such special meetings no business shall be transacted 
except such as shall be specified in the notice thereof. At every 
meeting of the Association the presence of 25 members shall be 
necessary to constitute a quorum. 

XVII. 

FEES. 

The admission fee shall, in all cases, be $8, to be paid as pro* 
vided by the by-laws. 

The annual dues of members shair be $2, and shall be payable 
yearly on or before the first day of the annual meeting of the 
Association. 

XVIII. 

EXPULSION. 

Any member may be suspended or expelled for misconduct in 
his relation to the Association, or in his profession, after conviction 
thereof, by such method of procedure as may be prescribed by the 
by-laws ; and all interest in the property of the Association of per- 
sons ceasing to be members by expulsion, resignation, or otherwise, 
shall thereupon vest absolutely in the Association. 

XIX. 

ELECTIONS. 

At the annual meeting in January, 1878, and at each annual 
meeting thereafter, there shall be elected, by ballot, the officers of 
the Association for the year next ensuing, and they shall hold 
their offices until the election of their successors. 

In case of a vacancy in any office, it shall be filled by appoint- 
ment by the Executive Committee, which, however, can appoint 
only a Vice-President to the office of President. 

XX.. 

AMENDMENTS. 

This constitution shall go into effect immediately. It can be 
amended only by a two-thirds vote of the members present at an 
annual meeting of the Association. 
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BY-LAWS OF 



BY-LAWS. 



Adopted by the Association, January 10, 1879, and Amended 
January Sth, 1380. 



I. 

The AsBociation shall convene at the hour of 10 o'clock a. m. 
on the day of the Annual Meeting. 

II. 

ORDER OF BUSINESS. 

1. Beading of minutes of preceding meetings. 

2. Report of Committee on Admission. 
8. Election of Ofl&cers. 

4. The Annual Address by the retiring President. 

5. Reports of the Standing Committees, in the order named : 

a. Executive Committee. 

b. Legal Education. 

c. Law Reform. 

d. Grievances. 

e. Legal Biography. 

6. Reports of Special Committees. 

7. Special Addresses. 

8. Miscellaneous Business. 

III. 

The Standing Committees shall meet and organize by selecting 
one of their number Chairman and another Secretary, immedi- 
ately upon their appointment and during the annual meeting. 
At regular meetings, and after notice of special meetings, the 
members present shall constitute a quorum. Standing committees 
shall perform their respective duties so far as practicable during 
the annual meeting, and report to such meeting. 
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IV. 

Applications for admission may be made in writing to the Sec- 
retary, accompanied with the admission fee and the recommenda- 
tion of a member of the Association. The Secretary shall lay 
Buch applications as are received by him before the Committee on 
Admissions, for its consideration and report. 

V. . 

The public deliberations of the Association shall be governed 
hy the usual parliamentary rules. 

VI. 

The proceedings, at the meetings of the Association, shall be 
published and distributed by the Secretary. 

VII. 

Members in arrears for annual dues, after notice and demand 
in writing by the Secretary, shall be. reported to the Association 
by the Secretary, and shall be suspended from membership. 

. VIIL 

Charges of misconduct on the part of any member of the Asso- 
<3iation, shall be preferred in writing to the Chairman of the Com- 
mittee on Grievances ; and said committee, after due notice, shall 
proceed to investigate such charges, and make report thereof to 
the Association. The Association shall thereupon, after notice to 
the member under charges, take such action upon the report and 
charges as may be determined, and either exonerate, suspend, or 
€xpel the said member. 
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OFFICERS AND MBM6EBS OF 



ILLINOIS STATE BAR ASSOCIATION. 

OFFZCSRS FOR 1886. 

PBBSIDBNT. 

Benjamins. Edwabds .......Springfield 

YICB-PBB8IDKNT8. 

1st District,* Andsbw W. MBTOAiiP....i »Edvard8vflle 



2d 

3d 

4th 

5th 

6th 

7th 



J. W. WiLDN ....Marshall 

Chables A. EwiNO '. i ....Decatur 

OBYHiLBF. Bebby Carthage 

E. F. Bull Ottawa 

WillllmM. Kilgoub Sterlihfir 

C. C. BoNNBY Chicago 

SBCBBTABY. , 

Blufobd Wilson, Springfield. 

TBEASUBBB. , 

John M. Palmeb, Springfield. 



STANDING COMMITTEES, 

Executive Committee: i 

B. S. Edwards, ex-ojfficio Chairman. j 

Bluford Wilson, ex-oficio Secretary. I 

J. B. Bradwell, Chicago. 



A. OrendorlT, Springfield. 
E. B. Hamilton, Quincy. 
Benson Wood, Effingham. 
James M. Hamill, BelleYille. 

Committee on Admissions, 

W. L. Gross, Chairman, Springfield. 
O.J. Bailey, Peoria. 
James H. Kaymond, Chicago. 
Eugene E. Prusing, Chicago. 
Saml. P. Wheeler, Cairo. 

Committee on Legal Education. 

S. Corning Judd, Chairman, Chicago. 

O. T. Deeves, Bloomington. 

J. B. Mann, Danville. 

W. R. Welch, Carlinville. 

Geo. D. Chafee. Shelbyville. 

James R. Ward, CarroUtop. 

Wm. Fuller. Clinton. 



* Supreme Judicial Districts, Const, Art IV. 
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Committee on Grievances, 

John I. Binaker. Ghaicmm, Carlinvill'e. 
Lewis B. Parsons, Flora. 
■ Henry W. Leman, Chicago. 
Amos Miller, Hillsboro. 
T. W. McNeely, Petersburg,, m*! .. . 

I(aw Beiform, 

H. B. Hurd. Chairman, Chicago^ 
James A. Connolly, Charleston. 
R. S. Williamson, Chicago. . ... < - 
Anthony Thornton, Shelbyville. 
Robert P. Hanna, Fairfield. 

Historian, 

James B. Bradwell, Chicago. 



HONORARY MEMBERS. 



EX-PRESIDENTS ILLINOIS STATE BAR ASSOCIATION. 

Hon. Anthony Thornton Shelbyville 

** David McCuUooh Peoria 

*' O.H.Browning* Quincy 

*' E. B.Sherman : Chicago 

" C.C.Bonney Chicago 

•• W.L. Gross Springfield 

" DavidDavis... Bloomington 

JUDGES OF THE SUPREME COURT. 

Hon. John Scliolfield, Chief Justice Marshall 

" JohnM. Scott Bloomington 

** Pinckney H. Walker Rushville 

•• T.Lyle Dickey Chicago 

*• AlfredM. Craig Galesburg 

" JohnH. Mulkey Cairo 

** Benjamin R. Sheldon Rockford 

EX-JUDGES OF THE SUPREME COURT. 

Hon. Gustavus Koerner, Dec. 4. 1848 Belleville 

*• Lyman Trumbull. July 4, 1853 Chicago 

•• Samuel H. Treat, 1866 Sprinfifield 

" Walter B. Scates, May, 1857 .^. Chicago 

" JohnD. Caton, Jan. 9, 1864 1 Ottawa 

•* Corydon Beckwith. June 6. 1864 Chicago 

•• Ant uony Thornton, May 31, 1873 Decatur 

*' CharlesB. Lawrence.* June 2, 1873 Chicago 

" Wm. K. McAlUster. Nov. 26.1875 CWcago 

*• David J. Baker, June 2, 1879 Cairo 

♦Deceased. 
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JUDGES OF THE APPELLATE COURTS. 

FIB8T DIBTBICT. 

William K. McAllister, Presiding Justice Chlca«o 

Jo8eph*M. Bailey Freeport 

Isaac G. Wilson Geneva 

SECOND DISTBICT. 

Nathaniel J. Piflsbury. Presiding Justice Pontiac 

George W. Pleasants Bock Island 

Lyman Lacy Havana 

THIRD DIBTBICT. 

David McCulloch, Presiding Justice Peoria 

Oliver L. Davis .., Danville 

ChaunceyL. Higbee* Plttsfleld • 

FOUBTH DISTBICT. 

George W. Wall, Presiding Justice DuQuoln 

DavidJ.Baker Cairo 

Thomas S. Casey Mt Vernon 

A 

RESIDENT U. S. CIRCUIT AN^^ DISTRICT JUDGES. 

Hon. Thomas Drummond, Circuit Judge Chicago 

•• Henry W. Blodgett. District Judge Chicago 

•' Samuel H. Treat. District Judge Springfield 



Mm. Myra Bradwell. Chicago. 
Mrs. Ada H. Eepley. Effingham. 
Miss Bessie Bradwell. Chicago. 



* Deceased. 
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ROLL OF MEMBERS. 



Akins. G. W.. ♦ 1879 NashvUle 

Arnold, Isaac N.. * 1881 Chicago 

Anderson, G. A Quinoy 

Bradwell. James B.,1877 Chicago 

Bassett, I. N.,1877 Aledo 

Bond, L. L.,1877 Chicago 

Bailey, John 8.. 1877 Macomb 

Blanchard. Charles, 1877 Ottawa 

Bonney, Charles -C, 1877 Chicago 

Bunn. A. B.,*1877 Decatur 

Buxton, H. P., 1878 Carlyle 

Browning. Orville H.. * 1878 Quinoy 

Blinn, E.D..1878 Lincohi 

Berry. W. W..1878 Quincy 

Brown, A. M., 1878 Galesburg 

Barnes, Wm. H.,187d Jacksonville 

Branson, N. W.,1879 Petersburg 

Bailey, O. J., 1879 Peoria 

Brown, Wm..l879 Jacksonville 

Beecher, Charles A., 1879 Springfield 

Bull. E. F..,1879 Ottawa 

Bigelow, Hiram. 1879 Galva 

Bonfleld, Joseph F..* 1879 Chicago 

BuckluKham, I. A., 1879 '. . . . Decatur 

Creighton, James A., 1877 .Springfield 

Callahan, E. 1877 Robinson 

Chafee, George D.,1877 Shelby ville 

Conkling. Clinton L., 1878 Springfield 

Crook. A. N. J., 1878 Springfield 

Campbell. W. H.,*1878 Havana 

Cullom. Shelby M., 1878 ,.. Springfield 

Connolly, James A.. 1878 Charleston 

Clark, Thomas H., * 1878 Golconda 

Cratty. Thomas. 1878 Chicago 

ColUns, LoringC.,1879 Chicago 

Caton, Arthur J..1879 ..Chicago 

Capen, Charles L..1879 Bloomington 

Chapin, Ceorge B..1880 Vandalia 

Dwight, Samuel L., 1877 Centralia 

Dunham, Charles, 1877 Geneseo 

Dummer, Henry E., ♦ 1877 . . . .Jacksonville 

Decius. H.H.,*1878 Majority Point 

Donahue, Michael, 1879.. Bem'd from State 

* Deceased. 



Argust. A.W..*1881 Hardin 

Altgelt, J. P., 1884 Chicago 

Bishop, Robert N., ♦ 1879 .Paris 

Bell. Robert, 1879 Mt Carmel 

Black, John C.,1879 Danville 

Beckwith, W. H.,1879 Danville 

Burr, Albert G., * 1880 Oarrollton 

Brown, Christopher C, 1880. . . .Springfield 

Billings, Henry O.,1880 Alton 

Beardsley. James M.. 1881. . . . .Rock Island 

Burroughs. B. B.,1881 Edwardsville 

Burnett, Frank W. , 1881 Springfield 

BrinkerhoiT, George M., 1881. . . Springfield 

Bass, George, 1882. Chicago 

Berry, Orville F., 1883 Carthage 

Buckner. W. E.,1^84 Effingham 

Brown, Stuart, 1884 Spriagfleld 

Boggs, CO., 1884 ..Fairfield 

Bradley, L. H.,1885 Springfield 

Burton, J. W., 1885 Mt. Vernon 

BouteU, H. S.,1886 Chicago ' 

Baird, F. S.,1886 1 Chicago 

Chandler, Linus C, 1881 Chandlerville 

Chapman. B. H.,*1881 '. Vandalia 

Carrott, J. P.,1881 Quincy 

Crea. Hugh, 1881 .....Decatur 

Carter, Joseph N.,1881.... Quincy 

Cratty, Josiah,1881 Peoria 

Conkling, James C..1882 Springfield 

Curtis. Russell H.. 1882 Chicago 

Conkling, Wm. J., 1882 Springfied 

Chesbrbugh, E. S., Jr.. 1882 Chicago 

Cothran, G. W.,1883 Chicago 

CoUins, ff. 0.,1884 Chicago 

Chase, B;F.,1JB85 Chicago 

Dearborn, Luther. 1879 Chicago 

Dent, Thomas, 1879 Chicago 

Drennan, John G.. 1882 Taylorville 

Davis. David. 1884 Bloomington 

Dinsmore, James.,1885 Sterling 
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Edsall. James E., 1878 Chicago 

Edwards, L C, 1878 Peoria 

Edwards. Benjamin S., 1879.... Springfield 

Emerson, Albert, 1879 Monticello 

Edwards. J. C, 1879.. MoLeansboro 

Ewing.' Charles A., 1880 Decatur 

Ebrlich, Eugene B., 1885: Chicago 

Fuller, Wm.. 1877 Clinton 

Foy, V.E., 1878 : TaylorvUle 

Freeman, Norman L., 1878.. Springfield 

Finch, James A..* 1879. Olney 

FuUer, MelvinW.. 1879 Chicago 

Fouke, J.. 1881 i Vandalia 

Gillespie. Joseph, ♦ 1877 Edwardsville 

Glenn. J. J., 18T7 Monmouth 

Gross, Wm.L.. 1877 :.... Springfield 

Greene, Henry S., 1877 ...Springfield 

Gregg, James M.. 1878 Harrisburg 

Gallagher, Andrew J., * 1879 ; .Decatur 

Gridley, J. N., 1879 Virginia 

Gross, Kirk D.. 1879. . ..Removed from State 
Galloway, Jas.B., 1885 Chicago 

Hamill. James M.. 1877., Belleville 

Hamlin, H. J., 1877 Shelby ville 

Heiaden, W. C, 1877.. :.. Shelby ville 

Hay, Milton. 1877 Springfield 

Hinchcliff. John,* 1878. Belleville 

Hoblit, James T., 1878 Lincoln 

Hunt, George, 1878 Paris 

-Hayes, E. W., 1878 Bunker Hill 

Higbee. Chauncey L.. ♦ 1878 Pittsfleld 

Hamilton, JohnM., 1878 Bloomington 

Hamburger, E. C, 1878 Chicago 

High, James L., 1878 * Chicago 

Higbee, Harry, 1879. Pittsfleld 

Head, Leland, 1879...Bemoved from State 

Jenkins, Robert E.. 1877 Chicago 

Johnson, J. Perry, 1878. .Rem'd from State" 
Jones, John B., 1878.. Removed from State 

Jones, Albert G., 1878 .... ! Mt. Pulaski 

Judd. S. Coming. 1885...... Chicago 

Itinnear, JohnR., 1877 Paxton 

Kingsbury, Darius, 1878 Carlyle 

Kilgour, William M.,1878..... Sterling 

Kitchen, J. W., 1878 Pana 

Knapp, N. M.,* 1878...... ...... .Winchester 

Kane. C. P., 1878 ' Springfield 

Koemer, G. A., 1878 Bellevile 

Kepley. Henry B.. 1879..... Effingham 

Ketcham, L J., 1879 Jacksonville 

* Deceased. 



Ewlng. W. G., 1882 Chicago 

English, James W.. 1882 Carrollton 

Everhart. W. 8., 1883 Toledo 

Eckles. James H., 1884 Ottawa 

^wing. James S.. 1884 Bloomington 

Emmons. L. E., 1884 Quincy 

Fr^, Calvin H.. 1881 Paxton 

Farmer, Wm. M.. 1881 Vandalia 

Fryer, A. J.. 1881 l. . .Charlestoa 

Fogg. G.W., 1884 Quinc^ 

Finlay, J. H.. 1884 Warsaw 

Forman, W. S., 1885 NashviUe 

Graham, George B., 1879 Clintoa 

Green. E. B., 1879... Mt. Carmel 

Graham, Ross, 1879 Carmi 

Goodrich, A. A., 1880 Jersey ville 

Gwln, J. N., 1881 Effingham 

Golden. Thomas J., 1882 Marshall 

Grout, J. M., 1884 Springfield 

Grimshaw, W. A.. 1884 Pittsfleld 

Gregory. S. S.. 1885 Chicago 

Hall. Wm. R., 1870. . . .Removed from State 

Henecy, Elbridge, 1879 Chicago 

Hamilton, Elisha B., 1880 Quincy 

Hurd. Harvey B., 1881 Evanston 

Hughes. James F.. 1881 Mattoon 

Happy. Cyrus. 1881 Edwardsville 

Humphrey. J.Otis. 1882 Springfleld 

Hutchison. Jonas. 1882 Chicago 

Hopkins. H. B.. 1882 Peoria 

Hanna. Robert P.. 1883 Fairfleld 

Hawes. Kirk. 1883 Chicago 

Hamilton, L. F., 1884 Springfleld 

Heap. John P., 1884 Newton 

Jones, William C, 1878 Robinson 

Jaquith, C. V., 1880 Paris 

Jackson, Wm. M., 1882 Jerseyville 

Jones. Alfred H.. 1884 Robinson 

Jones, F. H., 1885 Springfleld 

Knapp, Anthony L., ♦ 1879 Springfleld 

Kelly, Wm. R.. 1879... Re moved from State 

Kirby. Edward P., 1879 Jacksonville 

Kueffner, W. C. 1879 Belleville 

Keyes, Charles A., 1879 Springfleld 

Kales, F.H..* 1880...... Chicago 

Kennedy, James A.. 1882 Springfleld 

Kane, H. B., 1884 Springfleld 
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Littler, David T.. 1877 Sprinjffleld 

. Lanphier, John C, 1879 bpringfleld 

Landes. 8. Z.. 1879 Mt. Carmel 

Loomis, WebnerE., 1880 ......Springfield 

Munn. S. W.,i877 : Joliet 

McCulloch, David. 1877 Peoria 

Mills. R. W.,1877 .,...* Virginia 

Montgomery, A. 8.,* 1877 Virginia 

McGuire. Robert; L.. 1877 Springfield 

Moore, Stephen B., 1877 Kankakee 

McNeely, T. W..1877 Petersburg 

Moulton, Samuel W..1877 Shelbyville 

Matheny, James H., Jr., 1877... Springfield 

Miller. James H.,L877 Toulon 

MoConaughy. F. A.. 1878 Belleville 

Mann. Joseph B.. 1878 Danville 

McDannold. J. J.. 1878 Mt Sterling 

Morris. F. P.. 1878 Watseka 

MoFadon. William, 1879 Quincy 

McCartney. James. 1879 Springfield 

Moderwell. E. C.,1879 Geneseo 

Neal. H. A..a878 Charleston 

Nortrup. H. B.,1879....* Havana 

Orendorff . Alfred. 1877 Springfield 

Orr, Jefferson. 1877 .Pittsfleld 

Palmer, John M.,1877 Springfield 

Put«rbaugh, Sabin D.,1877 Peoria 

Pepper, JohnC..1877 Aledo 

Price, Oscar F., 1877 Galesburg 

Park, Edwin, 1877 Decatur 

Prescott, William, 1878 Chicago 

Palmer, John Mayo, 1878 Springfield 

Patton. James W..1878 Springfield 

Provine, W. M.,1879 Taylorville 

Biggs. James M., 1877 Winchester 

Bosenthal, Julius, 1877 Onicago 

Boberts, C.A.,*18n Pekin 

Rountree, James M., 1878 Nashville 

Rice, James M., 1878 Peoria 

Rinaker, Johnl.,1878 Carlinville 

Robinson. James C..1879 Springfield 

Smith. T. J..1878 Champaign 

Stephenson, L. B..1878 Shelbyville 

Sherman. E. B..1878 Chicago 

Storrs. Emory A., 1879 Chicago 

Sheldon, Henry I., 1879 Chicago 

Sanders, George A., 1879 Springfield 

Snedecker, O. A., 1879 Jersey ville 

Snow. D. B..1879 Otta.wa 

Shutt. Wm. E..1880 Springfield 

Snigg. John 0.. 1880 Springfield 

♦ Deceased. 



Lansden. JohnM.. 1882 Cairo 

Leake. Joseph B.. 1883 Chicago 

Lillard, John F.. 1883 Bloomington 

Leman. Henry W.. 1883..,.. Chicago 

Mayo. Henry. 1879 Ottawa 

Marsh, William. 1879 Quincy 

McClernand. John A., 1879 Springfield 

Manier, W. H..1880 Carthage 

Morris. William 8., 1881 ....Elizabethtown 

McDonnald. E. 8., 1881 Decatur 

McKinlay. Bobert L., 1882 F arts 

Moore. Samuel M.. 1883 Chicago 

Metcalf, Andrew W.. 1883.... Edwardsville 

Miller. Henry G..1883 Chicago 

Miichrist. Thomas E..1883 Galva 

McQuigg, J. C.,1884 Taylorville 

Morrison, Isaac L., 1884. . . .^ . .Jacksonville 

Muokle. John, 1884 Peoria 

Miller. Amos. 1885 Hillsboro 

Montgomery. J. Ivore.1885 Sandwich 

Nuokols. Thomas J.. 1882 Auburn 

Olwin, Jacob G..1884 Bobinson 

Porter, John. 1881 Monmouth 

Phillips, Jesse J., 1881 Hillsboro 

Prentice. H.B.,1881 Springfield 

Puterbaugh. Leslie D.. 1883 Peoria 

Pence. Abram M., 1883 Chicago 

Parker. George N., 1884 Bobinson 

Page. 8. 8., 1884 Peoria 

Parsons, Lewis B.,1885 Flora 

Prussing. Eugene E.,1885 Chicago 

Beed, Samuel B..1879 Monticello 

Bobinson, William H., 1881 Fairfield 

Bicks, James I'.., 1882 Taylorville 

Bussell. B. D., 1883. . . .Bemoved from State 

Baymond, J. H.,1884 Chicago 

Bayburn, Calvin, 1885 Bloomington 

Beeves, O. T.,1885 .....Bloomington 

Stuve, Bernard, 1880 Springfield 

Shaw. T.M..1881 Lacon 

Story, Allen C. 1882 Chicago 

Singleton, James W., 1882 Quincy 

Shope. 8. P..1884 Lewiston 

Shippen. Joseph, 1884 Chicago 

Starr. Merritt,1885 Chicago 

Stevenson, A. E.,1885 Bloomington 

Stevens. George M..1885 Nokomis 
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Thornton, Anthony. 1877 Bhelbyrille 

Townsend, W. F., 1877. . .Rem'd from State 

Thomas, Charles W., 1877 Belleville 

Taylor, James M.. 1878 Taylorville 

Teefey. John J.. 1878 Mt Sterling 

Tunnicliff, J. J., 1878 Galesburg 

Ullman. F.,1885 Chicago 

Vallette, H. F..1877 Chicago 

Vandevonter. Wm. L..1877.... Mt. Sterling 
Vandeveer, Wm. T., 1878 Taylorville 

Wallace, E. A.,1877 Havana 

Wells, Henry W., 1877 Peoria 

Winslow, B.T.,1877 Chicago 

Wall, George W..1877 DuQuoin 

Withrow, T,F..1877 Chicago 

Wendling, George R., 1877.. .BloomingtOQ 

Wood. Benson, 1877 Ffflngham 

Whitney, C, G.. 1877.. Removed from State 

Wright. O. H.,1878 Havana 

Wright F. M.,1878 Urbana 

Wright. M. B.,*1878 Watseka 

Welsh, William R., 1878 Oarlinville 

Whitehead. Silas S.,1878 Marshall 

Wheeler, Samuel P.,1879 Cairo 

Warner, Vespasian, 1879 Clinton 

Yancey. A. M.,1878 Bunker Hill 

♦ Deceased. 



Tuthill. Richard S.,1879 Chidago 

Taliaferro, 13. C, 1879 Keithsburg 

Thomas, William. 1881 Jacksonville 

Tipton. Thomas F..1884 Bloomington 

Townsend. H. B.,1884 Shelby ville 

Tuley. M. F..1886 Chicago 

VanSellar, Henry, 1879 Paris 

Vincent, Wm. A.. 1880.. .Rem'd from State 
VanHoorbeke, G..1885 Carlyle 

Williams, Robert E., 1879 Bloomington 

Wolcott, Richmond, 1879 Springfield 

Whiton, H. K..1879 Chicago 

Wilson, Bluford. 1879 Springfield 

Wilkin, J. W.,1879 Marshall 

Washburn, E. B.,1881 Chicago 

Williams. F. P., 1881 Removed from State 

Wallace, Joseph, 1881 Springfield 

Williams, E. P., 1882 Galesburg 

Weldon, Lawrence, 1883 Bloomington 

Willoughby, F. A.. 1883 Galesburg 

Wheeler, H. K.,188l Kankakee 

Withers. Henry C, 1885 Carrollton 

Williamson, H. S.,1885 Chicago 

Ward. James R., 1886 Carrollton 

Young, G. W.,1879 Marion 
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PROCEEDINGS 



ILLINOIS STATE BAR ASSOCIATION. 



EIGHTH ANNUAL MEETING, JANUARY 13 AND 14, 1885. 



The Association convened in regular Annual Meeting, in Spring- 
field, January 18th, 1885, at 10 o'clock in the forenoon, in the 
Supreme Court Room, and was called to order by the President, 
Hon. David Davis. 

OFFICERS PRESENT: 

David Davis President 

A. Orendorfif Secretary 

John M. Palmer Treasurer 



And the following members— 

Bradwell, James B Chicago 

Bonney, Charles C Chicago 

Brown, C. C Springfield 

Beckwith, W. H Danville 

Billings, Henry O Alton 

Burnett, Frank W .Springfield 

Black. JohnC Danville 

Creighton, James A Springfield 

Calbihan, E ..Robinson 

Chaf ee, George D Shelby ville 

Crook. A. N.J ..Springfield 

Conkling. James C Springfield 

Crea, Hugh Decatur 

Conkling, W.J Springfield 



Conkling, C. L Springfield 

Connolly, James A Charleston 

Dent, Thomas Chicago 

Edwards. Benjamin S Springfield 

Fuller, William. Clinton 

Freeman, Norman L Springfield 

Gross, William L Springfield 

Goodrich, A. A Jersey ville 

Greene. Henry S ^ Springfield 

Green. E. B Mt. Carme 

Gwin, J.N Effingham! 

Golden, T.J Marshall 

Gridley, J.N Virginia 

Hunt, George Paris 
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Hay, Milton Spriiujfleld 

Hamilton. J. M Bloomingrton 

Hamilton. E. B Quincy 

Humphrey. JO Sprinerfleld 

Keyes, Charles A Springfield 

Kepley, Henry B Effingham 

Kennedy. James A Springfield 

Llllard. J. F Bloomington 

Littler. David T Springfield 

Loomis, Webner E v Springfield 

Lanphier. John C Sprin gfleld 

McFadon, William Quincy 

McGuire. R. L Springfield 

Moore. S. B Kankakee 

Matheny. J. H., Jr Springfield 

Mann. J. B Danville 

McCartney, James Springfield 

McCuUoch. David Peoria 

McClemand. J. A Springfield 

Manier. W. H Carthage 

Orendorff. Alfred Springfield 

Palmer. John Mayo Springfield 

Patton. J. W Springfield 



Provlne. W. M Taylorville 

Prentice. H. B Springfield 

Bountree, J. M Nashville 

Robinson, J. C Springfield 

Rinaker, J. I Carlinville 

Sanders, G. A Springfield 

Shutt, W.E Springfield 

Snigg. J. C Springfield 

Stuve. Bernard Springfield 

Thornton, Anthony Shelby ville 

Taylor. James M Taylorville 

Vandeventer. Wm. L Mt. Sterling 

YanSeller, Henry „ Paris 

Vandeveer, Wm Taylorville 

Vincent, Wm Springfield 

Wood, Benson Effingham 

Welsh. W. R CarUnyille 

Warner, Yaspasian Clinton 

Wolcott, Richmond Springfield 

Weldon, Lawrence Bloomington 

Wallace, Joseph Springfield 

Yancey, A. M Bunker Hill 



1. MINUTES OF PRECEDING MEETINGS. 

The reading of the minutes of the last annual meeting was, on 
motion of Mr. J. B. Bradwell, dispensed with, and the proceed- 
ings, as published and distributed, stood approved. 

2. COMMITTEE ON ADMISSIONS. 

Through its chairman, Mr. C. C. Brown, the committee re- 
ported favorably upon the applications of the following gentlemen 
for admission. The report was adopted, and the new members 
invited to seats, and to participate in the further action of the 
Association : 



NEW MEMBERS. 



H. S.Boutell Chicago 

F. S. Baird Chicago 

Eugene E. Prusing Chicago 

F. Ullman Chicago 

J.P.Altgeldt Chicago 

Calvin Rayburn Bloomington 

J. Ivore Montgomery. Sandwich 

Jas. B. Galloway Chicago 

Henry C. Withers CarroUton 

Lewis B. Parsons. Flora 

L. H. Bradley .' Springfield 

Amos Miller Hillsboro 

B.F.Chase Chicago 

Merritt Starr Chicago 

Eugene R. Ehrlich Chicago 



George M. Stevens Nokomis 

James R. Ward Carrollton 

M. F. Tuley Chicago 

S. Corning Judd Chicago 

R. S. Williamson Chicago 

James Dinsm ore Sterling 

O.T.Reeves Bloomington 

S. 8. Gregory... ...Chicago 

G. Van Hoorbeke Carlyle 

John W. Burton Mt. Vernon 

A. E. Stevenson /... Bloomington 

Frank H. Jones Springfield 

G. A. Anderson Quincy 

W. S.Forman.. Nashville 
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8. report op executive committee. 

Springfield, January 13, 1886. 

To the Illinois State Bar Association: 

Your Executive Committee respectfully report that a meeting 
of the committee was held at the Leland Hotel, in Springfield, 
on November 26, 1685, and the following order of exercises 
adopted for the annual meeting: 

THE Illinois state Bar Association. 



Spbh^ofield, Decembeb, 1S84. 

The Eierbth annual meeting of the Association will be held at Bpringfleld. on Tues- 
day and Wednesday, January 13th and 14th. 1885. 

The Association will convene in the Supreme Court Boom in the Capitol, at 10 
o'clock A. M., on Tuesday, and continue in session during that and the day following. 

In addition to the accompanying order of exercises, the reports of regular and 
special committees will present for discussion: Changes in Boundaries of Court Dis- 
tricts. Organization of State and Federal Courts, Civil and Criminal Law Beform, a 
National Bankrupt Law, etc. 

The annual Banquet will be given at the Leland Hotel, on Wednesday evening, 
commencing at 8:30 o'clock. Banquet tickets can be procured at the hotel office. A 
general and cordial invitation is extended to all members of the Association to attend 
its business sessions and take part in its deliberations, and, with their ladies, to attend 
the Banquet. Members desiring the attendance of friends at the Banquet, will make 
application to the Secretary, giving name, residence, etc., when special invitations 
will be issued for so many as can be accommodated. Such applications should be 
made at once. 



Order of Exercises. 



Tuesday, January 13. 1885. 

1. Beading Minutes. 

2. Beport of Committee on Admissions C. 0. Bbown 

3. The President's Annual Address — David Davis 

4. Beport of Executive Committee and Secretary. 

6. Memorial Address: Life and Services of L N. Arnold E. B. Washburn 

6. Memorial Address: Life and Services of Chauncey L. HIgbee J. M. Bush 

7. Beport of Committee on Grievances John I. Rinaeeb 

8. Election of Officers. 

9. New Business. 

—2 
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Wednesday. Jamuabt 14, 1884. 

10. Address: ^be Relation of the OrganlzatioD of Courts to 

Law Reform YanBuben Denslow 

11 . Report of Committee on Legal Education Anthony Thobnton 

12. Address: Insanity as a Defense in Criminal Cases A. A. Goodbich 

13. Report of Committee on Law Reform James A . Connolly 

14. The Study of Law in Popular Education. * James S. Ewino 

15. Report of Committe on Legal Biography Jambs B. Bb ad well 

16. Report of Committees not otherwise assigned. 

17. Resolutions. 

18. Miscellaneous Business. 

Reception and Banquet. 
Wednesday evening, from 7 to 8:3() o'clock. Reception in Parlors of Lelaiid Hotel, 
foll6wed by Annual Banquet and dancing. 

DAVID DAVIS. ALFRED ORENDORFF. 

J. B. BRAD WELL. E. B. HAMILTON. 
BENSON WOOD, JOHN C. BLACK. 

JAMES M. HAMILL. 

Executive Committee. 

4. JOSEPH GILLESPIE. 

Mr. B. S. Edwards announced the death of Mr. Joseph Gillespie, 
and on motion the President appointed the following committee 
to prepare resolutions of respect: Messrs. B. S. Edwards, An- 
thony Thornton, J. B. Bradwell, E. B. Washburn and J. K. 
Edsall. 

5. THE president's ANNUAL ADDRESS. 

Hon. David Davis, President of the Association, then delivered 
the annual address. 

On motion of Mr. Edsall, the thanks of the Association were 
extended, and a copy of the address requested for publication. 

The address will be found in the appendix. 

6. FINANCIAL STATEMENT. 

The Secretary submitted the following: 

Illinois State Bab Association. 
Secbetabt's Office, 

Spbinofield. January 12, 1885. 
To the Members of the Illinois State Bar Association: 

The undersigned respectfully submits this his statement of moneys received and 
expended since last report: 

Jan. 12, 1885. Amount on hand at last resort $176 60 

Dues and admission fees collected 404 00 

$580 60 
For Seventh Annual Meeting and expenses of Secretary's office (see items in 

book and vouchers herewith submitted) 442 27 

Cash on hand 138 33 

$580 60 
ALFRED ORENDORFF. 

Secretary. 
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The Btatement was referred to ^ speciial committee consisting 
of S. Corning Judd, J. S. Ewing and W. L. Gross; Committee, 
after examination, reported the accounts correct, and recommended 
the allowance of f 100 to the Secretary for services daring past 
year. 

Report adopted and recommendation concurred in. 

7. ELECTION OF OPPICERS. . , . 

On motion of Mr. W. L. Gross, a committee of five was ap- 
pointed to nominate ofl&cers, and the President was authorized to 
appoint the Standing Committees. 

The President appointed as said committee, Messrs. W. L. 
Gross, E. E. Williams, Amos Miller, William Fuller, James 
Hamill, Thomas Dent and Wm. McFadon. 

Subsequently the committee reported <?he following: 

For President. Benjamin 8. Edwards, Springfield. 
Vice-President, Ist District,- Andrei^ W.MetGalf,- Edwardsville. 

2nd •• J. W. Wilkin. Marshall. 

3d • ' Charles A. Ewing, Decatur. 
' '"■ ' < ■•'*' it\^ ***' Otviile Fj Berry* Garthage. , • 

5th • • E. F. Bull. Ottawa. . , , , . . 

6th •• Wm. M. Kilgour. Sterling. 

7th • • 0. C. Bonney, Chicago. 
For Secretary. Bluford Wilson,- Sprin^eld. 
For Treasurer, John M. Palmer, Springfield. 

On motion of Mr. Dent, the Secretary' wais instructed to cast 
the uiianimous' vote of the 'As6ocition'for the oflBicers named in 
the report. The Secretary reported that he had ji^rfdrtned that 
duty, and the persons named were declared unanimously elected. 

'8., president's address. 

The President's address was discussed at length, and the fol- 
lowing subjects were referred to special committees : 

So much as referred to Prosecuting Attorneys, to Messrs. Curtis, 
Edsall, Connolly, Freeman ajid Hunt. 

On Instructions to Juries, Messrs. Thornton, Judd, Shope, 
Moore and Bigelow. 

On enforcing the Jury Law, Messrs. Hurd, Hawes, Ewing, 
Barnes and Tuley. 

9. MEMORIAL ADDRESS : LIFE AND SERVICES OF I. N. ARNOLD. 

Mr. E. B. Washburn read a paper on this subject. 
He was extended a vote of thanks, and a copy of address asked 
for publication. (See Appendix.) 
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10. MEMORIAL ADDRESS : LIFE AND 8EEYI0E8 OF 0. L. HIOBEE. 

Mr. J. M. Bush, on account of sickness, was unable to deliver 
the address expected. (See letter in Appendix.) 

11. ADJOURNMEin'. 

On motion of Mr. J. G. Black, the Association adjourned until 
to-morrow morning at '10 o'clock. 



SECOND DAY. 
January 14th, 1885. 

The Association re-assembled at 10 o'clock, Hon. David Davis, 
President, presiding. 

12. JUDGE GILLESPIE. 

The following report of the Committee upon the death of Judge 
Joseph Qillespie was read by the chairman, Mr. B. S. Edwards, 
and adopted: 

This ABSOciation has learned with great regret of the death of the Hon. Joseph 
Gillespie. Coming to the bar at a time when the array of early lawyers was brilliant 
and talented, and when success could only be acquired in competition with those 
learned and experienced, Mr. Gillespie, by his perseverence, energy, talent, pleasant 
and genial manner, early attained the first rank of the profession, and later the position 
of judge. In the Legislature of the State his ability and integrity contributed greatly to 
the advancement of the interests and to the prosperity of this State, and largely aided 
in the framing of wise and salutary laws. In all the public positions occupied by him. 
he commanded the respect of all for his faithfulness and capacity. He was an able 
lawyer and patriotic citizen. The State and bar alike will feel his loss. In the private 
relations he was social and affectionate. His friends and acquairtances mourn his loss 
with unfeigned grief. To his family the bereavement is irreparable. To them, in this 
their hour of affliction, we tender our warmest sympathy. 

The death of our brother occurred too recently for the preparation of a proper tribute 
to his memory. We therefore recommend that the Executive Committee of this Asso- 
ciation be instructed to procure some one to prepare and deliver a suitable memorial 
address at the next session of this body, and in perpetuation of the expression of our 
high esteem. The same to be published in the proceedings, and a copy sent to the 

family. 

B. 8. EDWARDS. 

JAMES B. BRADWELL, 

J. K. EDSALL. 

ANTHONY THORNTON. 
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A memorial address on Judge Gillespie was then delivered by 
Mr. E. B. Washburn, which will be found in the appendix. 

18. BEPORT OP COMMITTEE ON GRIEVANCES. 

Mr. John I. Einaker, Chairman of the Committee on Grievances, 
reported that no case of grievance had been brought to the atten- 
tion of the committee. 

14. ADDRESS : RELATION OF THE COURTS TO LAW REFORM. 

Mr. YanBuren Denslow read a paper on this subject. 

On motion of Mr. Orendorff, the thanks of the Association were 
tendered and a copy of the address asked for publication. (See 
address in Appendix.) 

15. ENFORCEMENT OF THE CRIMINAL LAW — STATE's ATTORNEY. 

Mr. Curtis, from the special committee on the Enforcement of 
the Criminal Law, reported the following: 

Your committee, which was directed to consider and report to the Association the 
best means of securing; a more elfi'cient enforcement of our criminal law, respectfully 
make the following: report: 

It is the opinion of a majority of your committee that this Association should draft 
and urge the present Leerisiature to enact a statute proyiding for the election of a prose- 
cuting officer, to be styled ' 'District Attorney, " trom each of the seven districts from 
which a judge of the Supreme Court is now elected; and providing that such district 
attorneys shall assist the present State's attorney in all prosecutions in their districts 
for graver crimes. Such statute should also provide that such officers shall receive a 
compensation sufficient to insure experience and ability on thdir part, and that such 
officers shall be elected once in six years. 

An attempt to extend the terms of State's attorneys cannot be carried out except by 
an amendment to the Constitution, and any relief, therefore, in that direction, would 
seem to be impracticable. 

An increase of the compensation of State's attorneys can only operate to the benefit 
of such officers without in any way increasing their efficiency, while the very moderate 
Increase of only $500 per annum to each would cost in the aggregate $51,000; whereas, 
the district attorneys recommended by your committee would not cost much more than 
half that amount, and it is believed would bring to the service of the public greater ex- 
perience and ability than could possibly be secured either by an increase of the com- 
ipensatlon or an extension of the term of St-ate's attorneys. 

Mr. S. Corning Judd moved to amend by inserting ''each judi- 
cial circuit" for "each judicial district." 

After some discussion, Mr. Phillips moved to lay the whole 
matter on the table. 

The motion was lost, and on the motion of Mr. Raymond, the 
matter was recommitted. 
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16. OHABODTO JUBY — STENOGRAPHERS. 

Mr. Thornton, of the committee oh amending the law relating 
to the charging of juries and providing for stenographers, made 
the following report: 

To the President afid Members of the State Bar A98ociation: 

Your comxnittee appointed to consider tha several qiuestions hereinafter mentioned 
and report to the Association, submit the followiner report: 

We recommend that the provisions of the criminal code, which makes juries 
judges of the law in criminal cases, be repealed. We recommend the enactment of a 
law authorizing the several judges of the Circuit Gpurts and the judges of the Superior 
Court of Cook county to appoint a stenographer or stenographers for each of scud 
courts, whose compensation shall be |3 per day -v^hile actually engaged in reporting 
the evidence in a case, to be paid out of the county treasury, and — cents "for every lOO 
words In making a copy of said evidence, to be paid by the party requesting such copy; 
and the copy so made, ,when approved by the judge, shall become a part of the record^ 
Such stenograghers shall be sworn in each case, and shall be officers of the court. We 
recommend the repeal of the provisions of the statutes in relation to- written instruc- 
tions, and the enactment of the following provisions, viz: 

The several Circuit Courts of this State and the Superior Court of Cook county 
shall, upon the req'uest of either party, charge the jiiry as to the law of the case, arisin^r 
upon the evidence, either orally or in writing, but no instructions in writing shall be 
allowed to be taken by the jury upon retirement. " . • • 

Before any such charge is given b^ s^id courts, either party shall have the right to 
argue the law of the case, and in the absence of the jury if desired. ' 

A. THORNTON, 
S. P. SHOPE, 
S. CORNING JX7DD. 
S. M. MOORE, , 
HIRAM BIGELOW, 

Committee. 

The proposition^ were considered separat^ly.by the Association 
and all adopted, and on motion of Mr. A. E. Stevenson, the 
Chair appointed Messrs. 6. S. Edwards, W. L. Gross, Alfred 
Orendorff, John Mayo Palmer, and A. E. Stevenson, a, com- 
mittee to draft a bill oil the subject to be presented to the 
Legislature. 

17, JURY LAW AND LAW REFORM. 

Mr. H. B. Hurd, from the Special Committee on Enforcement 
of the Jury Law, made the following report, which was adopted : 

Your committee, to whom was referred the question of enforcement of the jury 
law, etc.. respectfully' report the following for the consideration of tho Association» and 
recommend its adoption. 

JUEY liAW, 

In the judgment of this Association the present jury law, so far as it refers to the 
selection of petit jurors, worJts well in those counties in which it is faithfully adminis- . 
tered. That the dissatisfaction which exists in some parts of the State is due mainly 
if not altogether, to the failure of the persons charged with the duty of selecting and 
trying the jurors to faithfully discharge their duties as prescribed in, the statute.. 
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In the first place, the statute devolves upon the county boards in the respective 
counties, to make a selection of not less than one-tenth in number of the voters of each 
town or precinct in the county from which the jurors are to be drawn, and in making: 
this selection they are required to choose a proportionate number from each town or 
precinct in their county and to take only such as are: 

1st. Inhabitants of the town or precinct hot exempt from serving on juries. 

2d. Not under twenty-one or over sixty years of age. 

3d. In possession of their natural faculties, and not infirm or decrepit. 

4th. Free from all legal exception, of fair character, of approved integrity, of 
sound judgment, well informed, and who understand the English language. 

The letter and the spii-ft of this statute require the exercise of care and discrimina- 
tion on the part of those charged with the duty of making this selection. If this is 
done with the qualifications above recited in mind, it can rarely happen that any but 
good men will be drawn as jurors, while the large number to be drawn from will be a 
guaranty from favoritism or the selection of one class of citizens rather than another. 
This Association, therefore, most earnestly urges upon the members of the county 
boards throughout the State the importance of the performance of this duty, as one of 
the highest and most sacred devolved upon them by the law. 

Secondly, It is made one of the duties of the judges to ' 'examine the jurors who 
appear" before them as to their qualifications, as provided in the act, and to discharge 
from the panel all who do not possess the qualifications required, and to fill their 
places by further drawings. This not only recognizes in him the power (whicn we 
think he has at common law), but unmistakably puts upon him the duty of seeing to 
it, in the making up of the panel, that only such men are impaneled as possess the 
requisite qualifications. The duty is not one which he may perform or neglect at his 
pleasure, but it is one that he is commanded to perform, and which he may not neg- 
lect without blame if, in consequence, there is a failure of justice. 

When a person summoned appears before him to be accepted as a juror the judge 
is required to satisfy himself he comes up to the standard prescribed in the act. 
Whether he does or not is a question submitted to his judgment, and his finding upon 
that question is final and conclusive upon everybody. It is a mistake to suppose the 
judge is required to be satisfied that the juror does not possess the requisite qualifica- 
tions before he can be rejected. On the contrary he must be satisfied that the proposed 
juror does possess the qualifications before he can properly be accepted. We there- 
fore urge upon the judges throughout the State that in all instances they examine the 
persons presented to make up the panel of jurors in their courts before accepting 
them, and that they accept only such as possess the qualifications prescribed by the 
statute, believing as we do that if this duty is performed in the spirit of the law it will 
do much to remove whatever cause of complaint exists with reference to trial by jury. 

Your committee is also of the opinion that the statute in regard to continuances in 
criminal cqses should be so amended as to provide that upon all applications for con- 
tinuances counter affidavits may be heard by the court. We believe that a simple pro- 
vision of this kind will tend largely to prevent postponements of trials in criminal cases 
which are sought merely for delay. . 

In regard to changes of venue in criminal cases: 

The present statute in substance provides that the venue may be changed, because 
of the prejudice of the judge, upon petition accompanied by the affidavit of two reputa- 
ble citizens as to the existence of such prejudice. 

There may be cases in which such applications are made in good faith, but in 19 
cases out of 20 the application is made for the purpose of delaying the time of trial. 

We are of the opinion that a statute applicaj3le to such changes of venue should be 
so amended as to provide that when the presiding judge shall oe of the opinion that 
the change of venue is not applied for in good faith for the caus^^s assigned, but is 
made solely for the purpose of obtaining a postponement of the trial, such judge may 
in his discretion refuse to grant the change of venue. 



In that portion of the report relating to the duty of the presiding judge to examine 
the jurors who appear before them, Judges Tuley and Hawes do not join, not deeming 
it expedient for them to make suggestions as to the manner in which their brother 
judges should discharge their duties. 

M. F. TULEY. 

KIRK HAWES. 
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17. address: insanity as a defense in criminal cases. 

Owing to the illness of Mr. A. A. Goodrich, his paper on 
"Insanity as a Defense in Criminal Cases" was not read. 

18. LAW reform. 

Mr. Connolly, from the Committee on Law Reform, reported as 
follows : 

Your Committee on Law Reform beg leave to report, they have no sympathy with 
that spirit which is always clamoring for a change of laws under the specious cry of 
reform. In changing laws it is the part of wisdom to make haste slowly. " Twere 
better to endure the ills we have, than fly to those we know not of." 

When we find a general law operating harshly in a particular case we are too apt to 
demand a change of that law so as to adapt it to the circumstances of that particular 
case, although the law as it stands operates well in ten thousand other cases for which 
it was designed, forgetting that in making the change to suit the particular case, we are 
in danger of unfitting that law for the ten thousand other oases. It is better to let the 
one case suffer than the ten thousand, but when experience shows us that the chang- 
ing conditions of society, and of the pursuits of men are rapidly multiplying the number 
of these suffering cases, then the bar should be admonished that the time has come for 
such a change in that general law as will meet the needs of these suffering cases, and 
adapt the law to the changed conditions. Buch change is reform. 

Whatever changes may take place in our laws, courts and modes of procedure, it is 
quite safe to say that trial by jury in criminal cases will be preserved substantially as 
it is. As the jury is always to be with us, how can we secure in the jury box that same 
honesty, integrity, purity, we demand, and have ever secured, on the bench? 

Judges are but men. the same as jurors, but we are careful in our selection of 
judges, and careless in our selection of jurors. Here is a place for reform. 

Our laws now require that jurors shall be men of approved integrity: but who shall 
judge them in this respect? An ex-convict or twelve ex-convicts from our State peni- 
tentiary may now sit upon a jury in any of our courts, and by their verdicts annul our 
criminal laws. Twenty-^hree ex- convicts may now constitute a grand jury in one of 
our courts, and by their findings turn their guilty confederates loose, for who shall say 
these ex-convicts are not men of approved integrity? The pubUo may say so, but the 
public are not charged with the duty of selecting jurors. This condition of things 
should be reformed. 

The law should provide that no man shall be allowed to sit on a grand or petit jury 
who stands indicted for, or who has been convicted of, a criminal offense against the 
laws of this or any other State, or of the United States. 

But it may be said that there are many men who have never yet been indicted for 
or convicted of a criminal offense, who are yet quite as unfit for jury duty, as many of 
those who have been indicted or convicted. 

That is undoubtedly true, but shall it be said that, because we can not exclude all 
bad men, we shall therefore exclude none? But many of those who have not yet been 
indicted or convicted are found, especially in our cities and larger towns, who. by 
various arts, infiuences and contrivances, obtain membership on our juries for the 
purpose of rendering assistance to their guilty friends who have been caught by the 
law. 

Shut out such men from our jurieTs by preventing any man from sitting on a jury 
either grand or petit, who has directly or indirectly by any shift or device of himself 
or others, sought to bo placed upon a jury, and by making it a criminal offense to thus 
seek to be placed upc»n a jury, or to have another placed upon it. 

In motions for continuance in criminal cases on account of the absence of material 
witnesses, the rule should bo the same as in similar motions in civil cases— the prose- 



Digitized by CjOOQ IC 



THE ILLINOIS STATE BAB ASSOCIATION. 26 



cution should have a ri^rht to proceed with the trial upon admitting that the absent 
witnesses would testify to the facts as stated in the afQdavit for continuance, leaving 
the prosecution the right to controvert those facts the same as if the absent witnesses 
were actually present at the trial and testifying. Every stockholder in a corporation 
other than mutual insurance and railway corporations, should be liable to its creditors 
in an amount equal to the par value of the stock held by him in such corporation. 

The chief original purpose of creating corporations, viz.: to give perpetuity, seems 
to have been forgotten, and corporations are now permitted to be organized for all 
kinds of buRiness. not because such business requires perpetuity for its successful 
prosecution, but because the business may be conducted profitably to them so long as 
it proves successful, and when the day of business depression and disaster arrives, 
the stockholders may step out with their accumulated profits, earned in the time of 
success, leaving to th^ creditors of the corporation nothing but the odds and ends 
which the officers and stockholders could not decently carry away. The tendency of 
the present system is to discourage and drive away from trade and commerce the old- 
fashioned, sturdy enterprise and integrity of the George Peabodys of earlier days, and 
establish in their stead the Ferdinand Wards of to-day. 

The abuses connected with the operation of railways in this State, by receivers ap- 
pointed by federal courts, is a matter that if possible, should be reformed. 

The sacred temple formed no safer sanctuary to the pursued criminal in olden time, 
than a receivership does now to the railway corporation whose creditors will no longer 
be postponed. The railway corporations in this State that abide by their contracts and 
pay their debts, are subject to our laws, while the railway corporations that do not 
abide by their contracts, and do not pay their debts, are beyond the reach of our laws 
by simply stepping within the magic circle of a federal receiver, as patent as Richelieu's 
* ' Magic circle of the Church of Bome.' * 

The railway corporation that obeys the laws of this State may sue and be sued in 
our courts, wbiiJe the railway corporation that disobeys our laws may sue in our courts, 
but must not be sued in them. They use our laws and courts when they need their as- 
sistance, but laugh at our laws and courts when they are invoked against them, pro- 
Tided they have reached their sanctuary, a federal receiver. 

A railway corporation whose line stretches from Chicago to Cairo, whose title to its 
right of way is paid for, and is all fenced as asquired by our laws, with all the cattle- 
guards, signs at crossings, etc., required by law, whose locomotives whistle at every 
crossing, whose taxes are proppUy paid, and whose officers and employ6s are courte- 
ous to the public, such a corporation is indebted to a citizen of Cairo in the sum of ten 
thousand dollars. He is at liberty to sue that corporation in the Circuit Court of 
Alexander county. 

Another railway corporation has a line of railway stretching from Chicago to Cairo. 
It is a mere trespasser, for much of its length, upon the lands of others, it owes debts 
in every school district through which it runs, but iitUe of its line is fenced, it has but 
few cattle-guards, no signs at crossings, its locomotives rush past highway crossings 
with no sound from bell or whistle, it ignores nearly every requirement of our laws, 
it never pays its taxes, and its officers an^ employes act as if they were masters of the 
public. 

A citizen of Cairo claims that such a corporation owes him fifty dollars for a month 
of hard labor in its service. 

It refuses to pay him, and he is compelled to go from Cairo to Springfield— two 
hundred miles from his home— before he can find a temple of justice within whose por- 
tals he may venture to invoke the aid of the law. He dare not ask the State of Illinois 
to aid him with her courts or her laws. That corporation is secure within the magic 
circleof a "federal receiver." If it were allowed this sanctuary privilege for a brief, 
definite time, the evil might be endured, but when it stretches out into years and de- 
cades, as it has in some instances, it becomes so great an evil as to call very loudly 
for a remedy, and that remedy must be devised by the bar. Equity never invented the 
receiver for the purpose for which he is used in such cases. The receiver should only 
be a conservator, to preserve the property in statu quo^ natural deterioration excepted, 
until the chancellor could hear the cause and determine what disposition to make of 
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the property. But the federal receiver of a railroad steps into the place of the direc- 
tors, superintendent, treasurer and treneral manafirdr. and instead of actingr as a con- 
servator, he either proceeds to wreck the property or improve it, as may best suit the 
speculative purposes of the ring of bondholders in whose service he is actinflr. If that 
ring wants the property improved, then the receiver pays the current expenses and 
taxes, fences the road, puts in cattle-guards and generally does what our laws require, 
but if the wrecking policy is desired, then the debts are not paid, the taxes are unpaid, 
and generally nothing is done that our laws require, while the State, her laws and 
courts are powerless before the decree of this ring of bondholders. The Stat6 gave 
this corporation the right to exist and to operate its roilroad as a public highway, sub- 
ject to such legislation as the Btate might choose to enact from time to time. 

Why may not the State say that any railroad corporation which so manages its 
business as to permit its railroad to be operated by a receiver for a longer period than 
six months, or some other brief definite period, shall forfeit its franchise, and its rail- 
road shall not be operated until after it shall have passed from the control of the re- 
ceiver and the court? 

When an evil has grown to such an extent that it may safely defy the laws of the 
State, even for a short time, does it not become the bat to take timely counsel together 
and find, if possible, a remedy therefor? 

The committee would not be understood as limiting their strictures to federal re- 
ceivers, simply because they are appointed by federal courts, but th6se receivers are 
more directly pointed out because they illustrate 'most strongly the evils resulting 
from the present use and practice of receivers. 

Respectfully submitted* 

JAMES A. CONNOLLY, 
J. K. EDS ALL. 

The report was received with thanks, and ordered published. 

19. ADDRESS : THE STUDY OP LAW IN POPULAR EDUCATION. 

Mr. James S. Ewing read a paper on this subject. 
Mr. Ewing was thanked for his paper, and a copy asked for 
publication. (See Appendix.) 

20. REPORT OF HISTORIAN. 

Mr. James B. Bradwell read the following report, which was 
ordered printed in the proceedings: 

To the President and Members of the ItlinoistStaie Bar Association: 

Under the Constitution and By-Laws of the Association, it is made the duty of the 
historian to provide for preservation among the archives of the Association, suitable 
written or printed memorials of the lives and character of deceased members of the bar 
of the State, and make report thereof to each annua^ meeting of the Association. 

In pursuance of this duty epjoined upon him by the organic law, your historian 
respectfully reports for the year ending on the 31st day of December, 1^. that during 
the past year deatli has been unusually active, and stricken forever from the roll. of 
attorneys the names of some of our ablest lawyers and most respected citizens. 

Mb. Geoboe a. Inqalls died at his home in Oak Park, February 15.1884. He was 
one of the oldest members of the Chicago bar, and for many y^ars the law partner of 
Mr. L. C. P. Freer, a pioneer of the bar, who still survives him, Mr. Ingalls was a good 
citizen, an able and. honest lawyer, and a kind-hearted gentleman. A brief sketch of 
the deceased was prepared by your historian, and recorded in Vol. 3 Obituary Mem- 
oimnda, page 100. 
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Eben HAiiV Weixs. a finely educated young: lawyer of much, promise, passed away 
January 19^ 1884. A sketch of Mr. Wells, by Hon. W. P. Black, and a beautiful memorial 
tribute, written by Hon. Thomas Dent, his former law preceptor, will be found recorded 
in Vol. 3, Obituary Memoranda, paere 1<^. 

Judge Ebastus S. WiZiUAMs; wlio had been a member of the Chicago bar for forty 
years, and a judge of the Circuit Court of Cook county for sixteen years, closed his 
earthly labors aftor an illness of five months, February 24, 1884. He -yv^as a lawyer of fine 
ability, anda jurist of .great and varied experience. A sketch of Judge Williams will 
be found on page 104v Vol. 8, Obituary Me meronda. 

Hon. Bobebt.'H. Fobsbsteb had been for many years previous to his death an 
active practitioner at the Chicago bar. He had a varied experience as lawyer, judge 
and soldier. The' resolutions to his memory, passed by his brethren of the bar, are 
recorded in Vol. 8, QbiUiary Memoranda, page 104. 

Hon. Isaac N..AjKNOiiD, apfter abrief illness, departed this life at his residence, in ., 
Chicago, on Thursday,- April 24, 1884. Mr. Arnold has been a member of this Association 
since 1881, and waa on the Obituary, Committee. He was a State and Federal lawmaker, 
an author and historian as well as a lawyer, but it was at the bar that his greatest suc- 
cess was achieved. .For twenty years previous to the war Mr. Arnold stood at the head 
of the Chicago bar. During this time there was hardly a case of importance, civil or 
criminal, but he was employed for the prosecution or defense. He gained supcess by 
unceasing effort. /He was never found unpreparedw He took a great interest in every- 
thing that related to the early history of the State, and was at the time of ];as death, 
and for several years previous, president of the Chicago Historical Society. A, sketch 
of Mr. Arnold, the memorial address delivered before the Historical Society by Hon. 
E. B, Washburn, the remarks of Hon. Thomas Drummond and Hon. Van H. Higgins 
upon the same occasion, will be found in Vol. 8, Obituary Memoranda, from pages 106 
toll8» 

Hon. Eben F. Colby died in Chicago. Sunday. August 10, 1884. He was a resident 
of Cook county for over forty years, and held several offices under the.State and Federal 
government.. He was the last survivor of the four members who represented Cook 
county in the Constitutional Convention of 1847. One year ago, in a meeting of the sur- 
vivors of that convention, presided over by our wort^iy President of to-day. he made 
the last public speech of his life, in which he said with much feeling. "We are getting 
old and passing away; before our next meeting some of us will be called hence. . Who 
it will bO' we cannot tell." Little di4 he then think that he would be the first to pass over 
the river. Mr. Colby was active and energetic, and possessed great will pow?r. He 
was one of the early settlers who did much to make Chicago what she is to-day. He 
rests in peace in that beautiful and silent city of the dead— Bose Hill. A sketch of Mr. 
Colby, prepared by James B. Bradwell, his first law partner, will be found in Vol. 3, 
Obituary Memoranda, page 120. 

Hon. O. C. Lathbop, of the Freeport bar. died in that city on August 15. 1884. He 
had held the position of city attorney, and at the time of his death was 'a prominent 
candidate for State's attorney. 

Judge William Edwaed Lbpfingwell was a lawyer of marked ability and great 
learning. He was known as such by the bar of Iowa, of which he was formerly a mem- 
ber, and the bar of Illinois, of which he was a metnber f or ten years previous to his 
death. The memorial tribute to his memory by the members of the Cliicago bar; and 
the eloquent remarks of Hon. William Bargee, of the Dixon Bar. in presenting the mem- 
orial tribute to the Supreme Court of this State, and the fieeling and appropriate response 
of the court by Chief Justice Dickey, are entered in Vol.8, Obituary Memoranda, pages 
122andl24. 

San' obd B. Pbbby. a member of the Chicag6 bar since 1857, died in that city Sep- 
tember 12, 1884. He was a man of iron will, strict integrity, and prepared and tried a 
case with marked ability. For a brief sketch of Mr. Perry, see Vol. 3, Obituary Mem- 
oranda, page 126. 

Hon. Tap^A^ Hoynb. Since our last meeting a tribute to the memory of Hon. 
Thomas Hoyne was prepared and presented to the Chicago Historical Society, by Hon. 
John Wentworfh. his former friend and client. It is added to the report of last year, 
and will be found in Vol. 3, Obituary Memoranda, page 128. 



Digitized by CjOOQ IC 



28 PBOCEBDINOB OF 



Hon. Jonathan K. Coopeb. who had practiced law in Peoria for nearly forty years, 
and who was the oldest member of the Peoria bar, died in that city on the eveninc: of 
November 22, 1884. acred seventy years. The excellent character and high professional 
standing of this lamented pioneer of the Peoria bar are truthfully and eloquently stated 
in the resolutions of the bar; the address of Hon. Henry B. Hopkins, in presenting these 
resolutions to the Circuit Court of Peoria county, and Judge McCulloch's response, 
copied in Vol. 3, Obituary Memoranda, pages 132 to 138. 

Mb. JijffES L. MooNEY, a promising young member of the Chicago bar, died in that 
city on Monday, December 15,1884, from injuries received in getting off a railroad train 
on the previous Sunday, while attending the funeral of a friend. A brief sketch of Mr. 
Mooney is entered in Yol. 3, Obituary Memoranda, page 138. 

Hon. Edwin 0. Labned died in Lake Forest. September 18, 1884. He was a mem- 
ber of the Chicago Bar for thirty-seven years, and one ot the most distinguished citi- 
zens of the State, a learned and eloquent lawyer and Christian gentleman. The life, 
character and public services of this great and good man are eloquently portrayed in 
a sketch; in the admirable memorial addre^s of Mr. Daniel Goodwin, Jr., the remarks 
of Hon. Henry W. Blodgett. Mr. Franklin McYeagh, and the letters of Bev. Bobert 
CoUyer and George William Curtis, copied In Volume 3, Obituary Memoranda, pages 
140 to 154. 

Washington H. Campbell, one of the ablest members of the Mason f?ounty Bar, 
departed this life November 24, 1884. He has been a member of this Association since 
1878. The high regard in which he was held by those who knew him best will be seen by 
the resolutions passed by the Mason County Bar: the memorial of the county officers 
and the resolutions of the Havana Masonic Lodge to which the deceased belonged, le- 
corded in Volume 3. Obituary Memoranda, pages 154 to 158. 

JuooE Chauncey L. Hiobeb. of the Appellate Court of the Third District, died 
suddenly at his home in Pittsfleld, December 7, 1884. In his death this Association has 
lost one of its most valuable members. Few men in the State have been so prominent 
at the bar and on the bench during the past thirty- seven years as Judge Higbee. As a 
lawyer he was able; as a judge he was impartial; his integrity was unflinching; his 
judgment discriminating, and his disposition kind and genial. He was the friend of 
every one and beloved by all who knew him. A sketch of the deceased, and the tribute 
to his memory by Gen. John A. McClernand, will be found in Volume 3, Obituary 
Memoranda, page 160. 

The Hon. Joseph GriiLBSPiE, one of the best known of the pioneers of the Illinois 
Bar, for the past sixty-six years a resident of Illinois, died at his home in Edwards- 
ville, on Wednesday. January 7, 1885. He was one of the founders of the Illinois State 
Bar Association, and a member of the committee that originated and drew the bill 
creating our present Appellate Court system. 

The death of Judge Gillespie having occurred so recently, the sketch of his life and 
services, and the proceedings and resolutions of the Bar in relation to his death will 
appear in the report for next year. 

LIST 07 DECEASED MEMBEB8. 

The following members of the Illinois State Bar Association have died since the 
organization of the Association: 

Isaac N. Arnold, Chicago; A. B. Bunn, Decatur; 0. H. Browning, Quincy; Joseph 
F. Bonfleld. Chicago; Bobert N. Bishop, Paris; Albert G. Burr. Carrolltx)n; Thomas H. 
Clark, Golconda; B. H. Chapman, Vandalia: Washington H. Campbell, Havana; Henry 
E. Dummer, Jacksonville; H. B. Decius, Majority Point; James A. Finch, Olney; Joseph 
Gillespie. Edwardsville; Andrew J. Gallagher, Decatur; John Hinchcliff, Belleville; 
Chauncey L. Higbee. Pittsfleld; N. H. Knapp. Winchester; Anthony L. Knapp, Spring- 
field; F. H. Kales, Chicago; Charles B. Lawrence, Chicago; A. S. Montgomery, Vir- 
ginia; C. A. Roberts, Pekin; M. B. Wright, Watseka. 

All of which is respectfully submitted. 

JAMES B. BRADWELL. 

Historian. 

Spbinofield, January 13. 1885. 
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21. BEPOBT BELATINO TO THE AMBBIOAN BAB ASSOGUTION. 

Mr. C. C. Bonney prepared the following, which was read: 

To the Officers and Members of tfie Illinois State Bar Association: 

Gentlemen:— The undersigrned takes pleasure in complyiner with the request 
received throu«:h your Secretary, for a brief report of the last meetinsr of the 
American Bar Association. It was held at Saratosra Springs, New York. Augrust 20, 21 
and 22, 1884. The exercises consisted of the address of President Cortlandt Parker, re- 
viewing the legislation of the preceding year; an oration by ex-Judge John F. Dillon, 
on ** American Institutions and Laws;** a paper by Hon. Andrew Allison, of Tennessee. 
President of the Bar Association of that State, on '* The Rise and Probable Decline of 
Private Corporations in America;" a paper by Mr. M. Dwight Collier, on " Stock Divi- 
dends and Their Restraint;" a 'paper by Mr. Simon Sterne, on "The Prevention of 
Defective and Slip-shod Legislation;" a paper by Mr. Alexander P. Morse, on "The 
Citizen in Relation to the State;" a report of the Committee on Jurisprudence and Law 
Reform, on "The Acknowledgment of Deeds," and "Abuses of the Writ of Habeas 
Corpus;" discussions by the Association of the last named subject; also of " The Revolu- 
tion of Improper Legislation;" also of plans for the relief of the National Supreme 
Court. 

The membership of the Association now represents all the States of the Union, 
except California. Colorado and Nevada. The total membership is six hundred and 
seventy-one. of which twenty-four are from Illinois. 

There were delegates in attendance from the State Bar Associations of Georgia, 
Missouri, Tennessee and Texas, and the District of Columbia. The proceedings were 
marked by a deep interest, a fraternal feeling, and the abiUty that such an association 
might be expected to display; and closed with a banquet at the Grand Union Hot«l. 

The officers of the Association for the current year are as follows: President, 
John W. Stevenson, Kentucky; Secretary, Edward Otis Hinkley. Maryland; Treasurer, 
Francis Rawle. Pennsylvania. There is an Executive Committee, a General Council, 
a Vice-President, and Local Council for each State, and Standing Committees on "Juris- 
prudence and Law Reform," "Judicial Administration and Remedial Procedure," "Legal 
Education and Admissions to the Bar, " "Commercial Law, " "International Law, " "Pub- 
lications," "Grievances, and Obituaries." 

The next meeting of the American Bar Association will be held at Saratoga Springs, 
New York. August 19. 20 and 21, 1884, and I beg leave to again commend to the members 
of the Illinois State Bar Association, the advantages offered by the national organiza- 
tion; and to urge, as well for the honor of our State, as for the benefits of participation, 
that there be a larger attendance from lUinois, next summer, than there has been at 
any previous meeting. It is not improbable that the National Association will, in the 
near future, hold a meeting at Chicago, for the convenience of the Western Bar, and I 
mention this fact as an additional reason why the members of our own Association 
should take an active interest in the affairs of the National body. 

Each State Bar Association may appoint not exceeding three delegates, to attend 
the ensuing meeting of the American Bar Association, and I suggest that such dele- 
gates be appointed at the present meeting. 

Respectfully submitted, 

CHARLES C. BONNEY, 
Vice-President American Bar Association. 
176 Dearborn St., Chicago, January 1, 1885. 

The report was adopted, and the President authorized to ap- 
point delegates to the next meeting of the American Bar 
Association. 
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Mr. F. S. Baird offered the following resolution which was 
adopted: 

Resolved, That it is the sense of this Association that the attention of the General 
Assembly should be called to the needs of the Law Library at the Capitol, "and that they 
be urged to make provision for refltting and refurnishinfir the library room. 

Mr. Eugene Prusing offered the followitig resolution amending 
the constitution, which was referred to the Executive Committee 
with power to act: 

• Eesolved, That section XYI of the Constitution be amended so as to read as follows: 
There shall be an annual meeting of the Association held at the City of Chicago on the 
second Tuesday of JanuAry, 1886, and in thS City of Springfield on the second Tuesday 
of January,' 188/, and on the second Tuesday of January of each year thereafter such 
annual meeting shall be held alternately at the City of Chicago and City of Springfield. 

22. OONGRATtJLATIONS. 

A telegram was received from Mr. C. C. Bonney congratulating 
the Association on its successful meeting. . , 

2^ ADDBBSS TO MEMBERS OF THE BARi 

On motion of Mr. Hunt, the Executive Committee was instructed 
to prepare and' circulate an address setting fdrth the benefits of 
a membership in tbie Association, and u^'gii;ig tlie lawyers, of the 
State to take an interest in its proceedings. 

24. HONORARY MEMBER. 

On motion of Mr. E. B. Sherman, Miss Bessie Bradwell was 
unanimously elected an honorary member of the Association. 

25. STANDING COMMITTERS. 

The President appointed the standing committees. (See pages 
8 and 9). 

26. ADJOURNMENT. 

On motion of Mr. Kepley, the Association adjourned to meet 
on the second Tuesday in January, 1886. 

BLUFORD WILSON, 

Secretary. 



Digitized by CjOOQ IC 



THE ILLIINOS STATE BAB ABSOOUTION. 81 



THE RECEPTION AND BANQUET. 

The banquet given at the Leland Hotel on the evening of Wed- 
nesday, January 14, was one of the most successful in the history 
of the Association. There were two hundred and twenty-five 
covers laid, and among the guests were many lawyers of State 
and National reputation. Hon. David Davis, the President of the 
A^ssociation, was master of ceremonies, and delivered the following 
address of welcome: 

Ladies and Oentlemen: It is my pleasant office to greet and welcome you cordiall 
to our annual banquet. Perhaps my duty is best defined by Florizel in the Winter's 
Tale: 

"See your guests approach; 
Address yourself to entertain them sprightly. 
And let's be red with mirth." 

On this occasion professional and political differences are laid aside, and we come 
together in a purely social spirit to renew our friendships, to revive pleasant associa- 
tions, and to dismiss, for once In the year at least, the anxieties of a busy life. 

Around the festive board we are all of one mind, to discuss the good things before 
us with a healthy sense of enjoyment, and to leave our green bags and our respected 
authorities at home. 

Brillant Savarin, the French epicure, said, that the man who invented a new dish 
contributed more to the sum of human happiness than the astronomer who discovered 
a new star. 

Among the alert minds at this table there are not a few who are capable of winning 
laurels from the astronomers. And it may be said of those who do not aspire to this 
distinction, that they are always ready to do full justice to whoever may win the prize, 
without a sign of envy. 

Administrations may go and come; stocks may rise and fall; parties may win and 
may lose, and even fees may shrink, to the grief of clients, but the Bar Association 
manages to survive all these shocks: to have its annual feast of reason, and its renewal 
of good fellowship. It is well to be here; to fraternize joyfully, and to put away the 
cares that follow us with dark shadows, however much we may strive to avoid them. 

In the struggles of ambition he is most fortunate who seeks no honor, and who de- 
sires no office, for he will be spared the pangs of disappointment. 

Our profession may well be proud of the distinction it has attained in all the 
branches of public life. It stands foremost in the Senate and in the House of Repre_ 
sentatives. 

A member of the Bar of the State of New York will soon retire from the Presidency, 
with a genial recognition of his faithful service by the American people. 

A member of the Bar of the same State will succeed to that great responsibility, and 
will carry with him the best wishes of every good citizen for a successful administration. 

Rev. Fred. H. Wines ofl&ciated as Chaplain. 
The following toasts were proposed and eloquent responses 
made: 
The State of Illinois — Gov. Richaord J. Oglesby. 
Some Swordless Heroes and their Cause — Gen, John C. Black. 
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Modesty Starves a Little Lawyer but Makes a Great One— Hon. 
Carter H. Harrison. 

The Judiciary of Illinois — Gen. John A. Logan. 

The Ladies — Judge Kirk Hawes. 

This enjoyable social event closed with dancing, in which a large 
number of the members and guests participated. 
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SBLIVEBED BBFOBB THE ILLINOIS STATE BAB ASSOCIATION. AT ITS EIGHTH ANNUAL 
MBETINQ AT SPBINOFiELD, JANUABY 13« 1885. 



By DAVID DAVIS, Pbbsident. 



Oenikmen of the lUinois State Bar Association: 

In fulfillment of the obligation imposed on me by your kind- 
nesBS, I have been at a loss on what topics to address you. The 
field for selection is wide enough, but the difficulty is in making 
the proper choice. It has occurred to me, as the trial by 
jury is now being discussed in the periodicals, and as it is a sub- 
ject which ought to interest every lawyer, and, indeed, every citi- 
zen who values the institutions of his country, that it would be 
appropriate, before a bar association, to say a few words upon 
this and a kindred subject. 

The original Constitution of the United States secured in ex- 
press terms the right of trial by jury in a criminal ease, but 
omitted to say anything about this right in a civil case. It is 
clear from the history of the times, and especially the debate on 
the adoption of the Judiciary act, that the great statesmen who 
composed the convention did not intend to abolish the right of 
trial by jury in civil cases, but to leave the matter to legislative 
control, because of the diversity of the institutions of the different 
States on the subject. The sufficiency of this reason was not, 
however, accepted by the people, and the enemies of the Consti- 
tution seized hold of the objection and made it one of the strongest 
grounds of attack on the Constitution ; and so widespread became 
the dissatisfaction, and so strong the popular verdict for the right 
of frial by jury in civil cases, that Congress, at its first session, 

Proposed an amendment securing that right, which was ratified 
y the people, and now forms a part of the Constitution. It pro- 
vides : " In suits at common law. Where the suit in controversy 
shall exceed $20, the right of trial by jury shall be preserved." 
" This amendment," says Judge Story, "completely struck down 
the objection, and has secured the right of; trial by jury in civil 
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cases in the fullest latitude of the common law." (2 Story's 
Const.) And he characterizes the amendment as valuable and 
most important, '* because it places on the high ground of consti- 
tutional right the inestimable privilege of a trial by jury in civil 
cases — a privilege scarcely inferior to that in criminal cases, which 
is conceded by all to be essential to political and civil liberty." (2 
Story's Const.) And the institutions of the different States have 
conformed to the declaration of the first Congress on this subject, 
so that right of trial by jury in all cases is secured* in both State 
and Federal tribunals. 

THEOBY OF TBIAL BT JUBY. 

It is not necessary that I should attempt to trace the growth 
and development of this important incident of the common law. 
Like all other judicial institutions, in its inception and early his- 
tory it was crude and peculiar, and differed very much from it& 
present character. The trial by jury in both civil and criminal 
cases embraced in its origin and existence the fundamental theory 
that the **lay mind" had a special adaptation to the decision of 
questions of fact which the '* judicial mind" did not possess. Trials 
for life and liberty are on that plane of requirement which society 
has adopted for its safety and protection, and contracts and civil 
disputes are to be enforced and redressed as they are understood 
by capable men, who move in the same circle of thought and 
purpose as those who are party to the controversy. The investi- 
gation and decision of the question in dispute are subject to the 
wise principles of the law, as they have been settled from time to 
time ; and it is the province of the court to see that such rules 
are given to the jury, in this way combining in the investigation 
of the subject the substantial judgment of the jury and the learned 
opinions of the judge. Take a case sounding in damages, where 
the simple question is how much the party is entitled to recover, 
and many, if not a majority, of local controversies involve that 
question only, can there be any doubt that a jury is most com- 
petent to decide that question? In my opinion, jurors of honest 
judgment and fair capacity, whose business of life is to deal with 
the subject-matter of the controversy, are better qualified, as a 
general thing, to ascertain and determine the truth from the evi- 
dence than the judge who presides at the trial, however good a 
lawyer he may be. Besides this, is there any security, if the 
power were confided to the court, that it would retain public 
confidence? A system which has been consecrated by the expe- 
rience of ages, and in which the body of the people participate, 
in the nature of things must inspire in the mind of the commu- 
nity a greater confidence than a system leaving the matter of 
law and dispute of fact exclusively to the determination of a judge. 
Judges may be learned lawyers, but it does not follow that they 
have the requisite knowledge to decide controverted questions of 
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fact upon the various matters which enter into the important 
litigation of parties, and with which the "lay mind" is perfectly 
familiar. A common law case, however lengthy and complicated, 
generally turns upon a few important facts, which a jury, from 
their habits of life, are well qualified to settle, while the judge 
may be without experience on the subject. 

PURITY OF JURIES. 

Although the policy of the jury system has been doubted and 
discussed by some writers, there is no general discontent asking 
for a change. If reformation in the administration of the system 
be needed, let it be reformed, but the right is sacred, and should 
be preserved with the fruits of the past and the promise of the 
futuxe. The abolition of the system, or indeed any material 
change in it, involves an amendment of both National and State 
Constitutions, and a departure from the long-established princi- 
ples of law having in view the best interests of society as well as 
the individual right of the citizen. 

The fault is not in the system itself, but in the mode of its 
enforcement. It is objected that juries are ignorant, but the right 
of trial by jury implies, in its very existence, the right of a com- 
petent jury. It must have the faculty to perform the functions 
of investigation and decision involved in the exercise of the power. 
It is true that incompetent juries are sometimes impaneled, and 
equally true that their capacity to try the issue involved should 
be increased. I dismiss from the consideration of the question 
all discussion of the honesty and purity of the jury. From an 
experience of many years on the bench, I am prepared to affirm 
that all talk of the jury being "dishonest," "packed," or "tam- 
pered with," is a libel on the system as administered in this 
country. I have never once had occasion even to suspect that a 
jury was subjecfc to any unworthy influence. It is possible that 
in some of the larger cities such influences and agencies may be 
brought to bear, but in the country at large they do not exist. 
It is true, in a class of cases they may be imbued with preju- 
dice, but is there any reason to believe that the tribunal which 
should take their place would be less prejudiced? 

QUALIFICATIONS, SELECTION, AND DUTIES OF JURORS. 

The right to serve on a jury is not a political right, and the 
mere fact of citizenship, in the absence of capacity and fitness, 
does not carry with it the qualification of a legally competent 
juror. The object of every legal investigation is to ascertain the 
truth by applying to the state of the case, as made by the evi- 
dence, the principles of law which are applicable. The part the 
jury has to perform in this requires intelligence as well as moral 
fitness, and it becomes the duty of the government not only to 
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select honest men, but those who are qualified by nature and 
education to discharge the important trust confided? to them. 
Cannot the standard of mental qualification be raised by the en- 
actments of Legislatures and the rules and practices of courts? 
This State has provided safeguards and guarantees in that di- 
rection, and if the letter of the law, not to speak of its spirit, 
were carried out, there could be no well-grounded complaint of 
the character of our juries. 

Among other qualifications, the laws of Illinois provide that 
jurors shall be "in the possession of their natural faculties ; free 
from all legal exceptions ; of fair character ; of approved integrity ; 
of sound judgment ; well informed, and who understand the Eng- 
lish language." And similar provisions have been generally 
adopted in the other States. A faithful enforcement of them 
would exclude from the jury-box men of bad character, of un- 
sound judgment and inadequate information. That in every 
county in the State of Illinois there is a sufficiency for jurors of 
persons qualified to try any litigated issue, I do not apprehend 
any one will doubt. 

The real question, and the only one of practical moment, is: 
How are jurors to be selected so that only fit persons shall be 
brought into requisition in the administration of justice? All 
will concede that the jury-box should not be a source of employ- 
ment or profit, but that its duties should be discharged because 
of their civil importance and requirements. 

The tribunal in this State to whom is confided the duty of se- 
lecting jurors is acqainted with the great body of people, and 
could readily make proper selections if they were more careful in 
observing the provisions of the statute. If some plan, too, were 
adopted by which the interference by the court could be invoked 
in case of improper selections, it would, in my opinion, elevate 
very much the standard of qualification. The discontent and 
trouble incident to the jury system seem to be applicable to the 
execution and enforcement of the criminal law, rather than the 
administration of civil justice. 

CBIMINAL LAW REFORM. 

The criminal polity itself needs reformation. In our present 
system there is a theory that the defendant is embarrassed by 
some disadvantage of suspicion or prejudice, and, therefore, he is 
entitled to a compensation in the form of additional challenges. 
It seems to me that any one conversant with courts of justice 
will say, as a general rule, no such embarrassment surrounds the 
defendant, but, on the contrary, the sympathy inclines in his 
favor. It is not sympathy for crime, but for the unfortunate con- 
dition of a human being placed in jeopardy of his life or liberty. 
The State, by the policy of the law, should be placed on an exact 
equality with the defendant in the right to challenge jurors. No 
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advantage should be given to either party. The legal presump- 
tion that the accused is innocent, and that such presumption is 
not overcome until the guilt of the party is established beyond a 
reasonable doubt, will protect those who should not be convicted. 
In the punishment of crime, society performs its highest duty. 
In punishing the guilty it protects life, liberty and property. If 
it fails to convict guilty men, it fails in the most essential quality 
of its being. That it does frequently fail is lamentable, and 
wherein is the remedy? It is manifest that in order to insure a 
faithful administration of criminal justice, the public should be 
better served than they are at the present time. Sagacious men, 
when their business affairs become the subject of judicial investi- 
gation, employ the ablest lawyers in the profession, and the de- 
fendant, in an indictment for a serious offense, if he is able to 
do it, always pursues the same course. Surely society, which 
represents the aggregate interest of all, should not depart from 
this wise course of individual action. It is a false economy to 
pay small salaries to public prosecutors, and thus compel the 
people to employ young and inexperienced lawyers. No one 
should be eligible to the office of Prosecuting Attorney until he 
has had a certain number of years of training at the bar. Fre- 
quently, in the immature and incompetent years of their profes- 
sional life, lawyers seek the office for the small emolument it 
confers, and after they have acquired the proficiency incident to 
experience, resign their trust and engage in more lucrative prac- 
tice. In this way the public suffers, and criminals, who ought to 
be convicted^ are acquitted. If the compensation were placed on 
a basis to command the best talent of the profession, justifying 
the officer in making the office the principal business of life, much 
of the complaint now existing* against the inefficiency of the ad- 
ministration of criminal justice would disappear. 

The importance of preliminary examinations before magistrates 
wiQ be conceded by all lawyers, and if the prosecuting officer 
were required to attend them, when practical to do so, and^see 
that the strict rules of evidence were applied in the investigation, 
many criminals who now escape would be held for trial, and 
many suspected persons who could not be convicted, but are 
recognized to appear at court, would be discharged. This would 
also be the case if the officer, in the discharge of his duty, always 
assisted and advised the grand jury in the business before them. 
This duty is sometimes neglected, and indictments are found 
having no competent proof to sustain them, which is a great 
wrong to the individual and to the public. Besides, grand juries 
often fail to find "true bills," where a trained lawyer who heard 
the evidence, by his exposition of the law, would indicate a dif- 
ferent result. 

There should be some degree of permanency in the office of 
Prosecuting Attorney, and I know of no better mode of securing 
this than to lengthen the term of service. If this were done^ 
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and, as I have suggested, the salary increased, a better grade of 
lawyers would willingly take the place, and even if inexperienced 
in criminal practice, would soon tit themselves for the position. 

I indulge in this line of thought because of the recent mani* 
festations of violence in different sections of the country, growing 
out of the imperfect execution of the criminal law. Elevate the 
standard of jury qualification; increase the proficieDcy of prose- 
cutions by the employment of a higher degree of talent and ac- 
quirement, which is obtainable if liberal salaries and a longer 
term of service are secured, and we would soon see criminal courts 
everywhere commanding the respect of the country. 

THE JURY AS AN EDUCATOR. 

It is essential to the validity of a verdict that a jury should be 
unanimous. The wisdom and justice of this rule ha-s been ques- 
tioned in civil cases, chiefly on the ground that in other tribunals 
a majority decide, but I have not heard any objection to the re- 
quirement of unanimity in criminal cases. It may be, however, 
that the spirit of reform, which touches everything, will, in course 
of time, insist that the opinion of the majority, in both civil and 
criminal cases, shall prevail. Indeed, the disposition and tendency 
to innovation may so permeate society that the jury system, as 
well as other parts of our legal structure, will be put in jeopardy. 
That evil day is not upon us. When it does come (if ever) I 
have confidence that the conservatism of the American people, 
and especially the American bar, will preserve for the benefit of 
mankind this bulwark of freedom. The antiquity of the institu- 
tion of the jury does not, in itself, prove that it should be re- 
tained, but it is a strong argument' in favor of its retention, and 
throws the burden of proof upon those who assert the contrary. 
A system by which the concurrence of the people in the admin- 
istration of the law is required, of necessity influences berieficially 
the national character. This is evident to every intelligent man 
who compares the nations who possess it with those who are 
without it. It is conducive of self-government, which is the basis 
of our civilization. The sense of responsibility of the community 
is increased when each individual in it is informed that, if quali- 
Jled, he may be called upon at any time to discharge the impor- 
tant functions that devolve upon juries. This requirement of 
qualification teaches him that in order to fulfill the duties he 
owes to society, he must fit himself to perform the trust intelli- 
gently. The jury trial also inculcates fair dealing, The juryman 
of to-day may have a lawsuit to be tried to-morrow, and he learns 
to judge men on the same plane of thought and requirement that 
he expects to be judged by them. The average citizen associatec 
his ideas of justice with the trial by jury. By means of it he 
becomes accustomed to judicial proceedings and gets his knowl- 
edge of the laws, and is taught by it. to respect them and the 
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decisions of courts, and to submit to authority. We consider the 
freedom of the press as among the highest of social blessings. 
There would be no occasion for exultation on this subject if there 
had been no trial by jury. As an educator of the people lies 
"its greatest advantage," according to M. de To<;queville. He 
calls it "a school into which admission is free and always open, 
while each juror enters to be instructed in his legal rigljts." And 
he says: *'I regard it as one of the most efficacious means that 
society can employ for the education of the masses." And Lord 
John Eussell, in commenting on the English government, says: 
"It is to trial by jury, more than even by representation (as it 
at present exists), that the people owe the share they have in the 
government of the country; and it is to trial by jury also that 
the government mainly owes the attachment of the people to the 
laws — a consideration which ought to make our legislators very 
cautious how they take away this mode of trial by new, trifling 
and vexatious enactments." Without pursuing the subject further, 
I trust I may be pardoned for saying that I am reluctant to lay 
hands on an established institutipn which has stood the test of 
centuries, and which the first nations of the earth regard as their 
most precious jewel. 

OBEDIENCE TO LAW — MOB RULE CONDEMNED. 

A word or two upon the necessity of obedience to law, which is 
a kindred subject to the one I have just considered. "Govern- 
ment must compel the obedience of individuals, otherwise who 
will seek its protection or fear its vengeance?'* And Burke says: 
"Law is beneficence acting by rule." This is true, because it 
promotes the happiness of the people, besides securing them in 
the possession of life, liberty and property. The bar, more than 
any other class of persons in the community, have a responsibility 
resting upon them on this subject. They know better than most 
other people that justice can only be administered in acccordance 
with the salutary rules of law, and they owe it to their profession 
to do all in their power to have this precept recognized by every 
one else. Many ignorant persons believe that complete justice is 
attained in every legal proceeding, but a lawyer knows that to 
look for this is to expect from the works and judgment of men 
absolute perfection. That incompetent judges and incompetent 
juries will sometimes disregard the law, and suffer the highest 
interests of society to be sacrificed, is true in this country and in 
this age, as it is and has been true in every age and in every 
country. But such cases are rare, and only prove that human 
institutions are not perfect. But what is the remedy, where there 
is 'a failure of justice in a criminal case? Surely it is not in the 
wild, unreasoning fanaticism and violence of a mob. The mob 
may avenge crime or it may outrage innocence, but in itself it is 
the highest and worst form of social and political subordination. 



Digitized by CjOOQ IC 



42 ANNUAL ADDRESS BEFORE 



It usurps the functions of society, dethrones the reason of justice, 
and its existence is an assault upon the peace, quiet, and home 
of every citizen. The beauty of human society, in its highest and 
noblest sense, is in the consciousness on the part of the people 
that there is a dominion called law which protects the weak, re- 
strains the strong, vindicates the innocent, and, in nearly every 
case, convicts and punishes the guilty. If a corrupt judiciary 
should afflict the community, there is ample protection against 
its continuance by impeachment. And if an incompetent judge 
gets into power, the remedy is in the hands of the people, through 
the ballot-box. There is no excuse for a mob, and no palliation 
for its acts. It cannot be right, because the very existence of 
the power is destructive to the organization of society., A revolt 
against a particular form of government may be the noblest de- 
velopment of patriotism, but whoever takes vengeance in his own 
hands by usurping the functions of government in the punishment 
of crime, is an enemy to the best interests of society. 

I refer to no particular locality, but in many sections of the 
country a sentiment prevails that the criminal law is not properly 
administered, and, therefore, mobs have occurred to avenge crimi- 
nal justice; and, unfortunately, these mobs are frequently prece- 
ded by public meetings — in which the best citizens participate — ^to 
denounce the verdict of juries and the judgments of courts. The 
originators of these meetings, as. a general thing, only intend to 
peaceably express their views on supposed judicial abuses, but 
often violent men, who have the least interest in society and the least 
respect for the individual right of life and property, get the lead, 
and not only hang an unconvicted man, but bum court houses 
and public records in the recklessness of their madness. The 
very lowest elements always seek such occasions to indulge in 
their natural love of disorder and lawlessness. 

In the recent disgraceful riot at Cincinnati, one of the leaders 
was a fugitive from justice from another State ; and what is true 
of that mob, is true of nearly every other one. Even if the meeting 
adjourns without an outbreak, it always injures society. In the 
first place, it does not pursue the way pointed out by law to 
remedy judicial abuses, and society demands that the require- 
ments of the law shall be observed in the redress of all legal 
grievances. Besides this, it instills into the public mind the poison 
of disobedience to law; and is not this mischief enough for any 
meeting to produce'? If there be a lawyer who, in any mode or 
under any circumstances, countenances the mob spirit, he dis- 
honors his profession, and should be placed under the ban of 
proscription by his brethren. The bar would justly forfeit the 
respect and the confidence of the community if it failed to dis- 
own a member for such unworthy conduct. 

If the statements of one of the leading journals of the country 
be correct, the mob spirit has been more active duriiig the last 
year than in either of the preceding years, and I am grieved to 
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say that the record of any published case hardly awakens a pass- 
ing interest. How long is this to last, and in what way can the 
American people be brought to a realizing sense of the momentous 
consequences attending such frightful violations of law? These 
are questions for the consideration of all thoughtful people, and 
every one is interested in their solution. The mob which is a 
great ways oflf to-day, may be at your doors to-morrow. The 
safety of society, as I have said, depends upon obedience to law, 
and society has a right to demand that the bar will use its great 
influence to enforce submission to authority. But this influence 
is not enough to throttle the mob spirit. It requires also the 
agency of the press and pulpit, and the cooperation of all the 
good men of the country. If these powerful agencies and influ- 
ences are combined and actively employed, may we not confi- 
dently expect that a day will be reached in the history ofHhis 
country when the mob spirit, which now stares us in the face 
and alarms every patriot, will disappear? 

THE association's WOBE AND MEMBERSHIP. 

At our last annual meeting, the retiring President, in his elabo- 
rate and able address, discussed the objects and needs of this 
association. I beg leave to call your attention again to the sub- 
ject, although I cannot expect tb add anything to the strength of 
the views presented by Judge Gross. This association was or- 
ganized for several objects embodied in its constitution, but mainly 
to promote useful public purposes. The improvement of the law 
and the methods by which it is administered, were wants gener- 
ally felt and acknowledged, and in which every citizen is inter- 
ested, whatever may be the course of his business. But the bar 
is better able than any other class in society, from the nature of 
the profession, to render effective aid towards the attainment 
of these objects. Individual effort, as a general proposition, is 
not able to produce any effect in such matters. It is only through 
combined action that desirable results in human affairs are at- 
tainable ; and so our distinguished brethren thought who brought 
this association into existence. That it has already accomplished 
much good in the direction of legal progress, is conceded, but 
how much more could it have done had the roll of its members 
embraced a reasonable proportion of the lawyers in the State? 
Its membership at the last annual meeting was 279. It is true 
that 306 persons had joined the society, but of this number 
eighteen have died and nine left the State. Is not this a la- 
mentable state of case? An institution formed by lawyers to 
accomplish measures of great public value and to promote large 
social advantages, is supported by about 300 of their brethren 
out of at least 5,000 in the State. But this is not all. One-third 
or more of the counties in the State, and some of them noted for 
the ability of their lawyers, have no representation at all in the 
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association. Five of the largest cities, named in the order of 
population, are Chicago, Peoria, Qaincy, Springfield and Bloom- 
ington. Forty-three names are enrolled from Chicago, eleven from 
Peoria, nine from Quincy, forty-five from Springfield, and nine 
from Bloomington. Better results were expected from these cities, 
if we except Springfield, which, for obvious reasons, furnishes the 
largest roll-list. It is very evident that we want an increase of 
members. Mere numbers, even, add strength, but if the added 
numbers have ability, learning, and great personal worth, the 
power and influence of the association to perform its good work 
can hardly be overestimated. A membership of 1,000 would put 
the society on a plane of usefulness that it has not heretofore at- 
tained. It would command higher respect, and its proceedings 
would be watched with greater interest. Besides this, the conclu- 
sions reached by it on matters of public concern, could not fail 
to receive proper consideration from the people and the public 
press. How can this increase of members be obtained? I know 
of no better way than for this association to make an earnest 
appeal in its behalf to the bar of the State. The response, I 
am persuaded, would surprise the expectations of the most san- 
guine. There are a class of lawyers who are indifferent to our 
wants. It is hard at any time to turn a state of indifference into 
active interest, but in the history of similar bodies it has been 
done, and by proper effort can be repeated. There are also 
a large class of lawyers who feel an interest in the association, 
and are gratified at the measure of success which it has already 
attained, but are unwilling to give it their personal concern be- 
cause they are engrossed with a lucrative practice, and cannot 
spare the time to devote to anything else. This, to say the least, 
is a selfish feeling, which is willing to partake with others the 
benefits of an enterprise, but unwilling to share its burdens. I 
am sure our delinquent brethren do not see the subject in this 
light. It is, however, the true light. They fail in their duty, and 
the plea of "want of time" cannot avail them. There is always 
time enough to do what we really wish to accomplish. In attend- 
ing to our own affairs we must not forget our duty to society, 
and to the honorable profession we serve. Every man has obli- 
gations which belong to his condition in life, and every lawyer is 
bound to employ his talents and use the opportunities afforded 
him in advancing the interests of his profession and securing 
beneficial results to society. I have thrown out these few sug- 
gestions on this subject for your consideration, and shall not 
attempt to elaborate them. 

I thank you, gentlemen, for the honor you have conferred on 
me in electing me to the Presidency of this association. I feel 
confident that your deliberations will be interesting and useful, 
and I indulge the hope that at our next meeting we shall have the 
cooperation of many of our brethren who are not now associated 
vrith us. 
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MEMORIAL ADDRESS. 



THE LIFE AND SERVICES OF JOSEPH GILLESPIE. 



By E. B. WASHBURN. 



BEAD BBFOBB THB QXINOIS STATE BAB ASSOCIATION. AT ITS ANNUAL MEETING. HELD AT 
SPBINOFIELD, JANUABY 13TH AND 14TH. 1886. 



Since Abraham Lincoln died, the demise of no citizen of Illinois has carried sorrow 
to more hearts than the recent death of Judfire Joseph Gillespie, at his residence in Ed- 
wardsville, the morning of the 7th inst. Passing: away at the ripe old age of nearly 76 
years. Judge Gillespie had spent almost his entire life in the Territory and State of Illi- 
nois. He was, therefore, bone of our bone and flesh of our flesh. He was a part of our 
history. No man among us had such a varied and extended knowledge of the personal 
and political history of the State as he had. Interested in all matters pertaining to the 
Territory and State of Illinois from his boyhood, intelligent, active, of genial and cap- 
tivating manners, and with a rare taste for public events, he was a living encyclopaedia. 
No man in Illinois ever knew so many of our public men as he did, and was so familiar 
with their personal and political cheers. Practicing law in many of the older counties; 
he was brought into contact with judges, lawyers, suitors, and politicians. Prank, 
open-hearted and cordial, h^ everywhere made friends and acquaintances whose con- 
fidence once obtained never weakened. He was an old school lawyer, who had deeply 
studied the principles of common law. He was just to the profession and his clients, 
and acquired an honorable success at the bar. Becoming a judge he won a reputation 
for ability, honesty and impartiality, which is one of his titles to public respect and 
gratitude. I had known him intimately and well for more than forty years, and the re- 
membrance of all his friendship and good will is a most precious souvenir. Interested 
in early Illinois and our public men, his conversation had an interest for me which I 
cannot express. 

His personal reminiscences in the earlier history of the State, and of his contempo- 
raries, filled me with thankfulness that I had known such a man. As a conversational- 
ist he was almost unrivaled. He had a quaint and gonial humor, and a fund of anecdote 
to embellish and illustrate his experiences and his knowledge of individuals. A sketch 
I wrote, some few years ago, of one of our earliest and most distinguished governors, 
Edward Coles, I dedicated to him as a slight token of the profound respect and high 
esteem in which I held him, and designating him as ** one of the connecting links be- 
tween the earlier and the later Illinois, and who, in his career as a lawyer, a magistrate 
and a citizen, had illustrated ttie history ot our State for more than half a century." It 
is to me now a matter of the most poignant regret to feel that I did not know him still 
better than I have known him. and not to have drawn still more from his inexhaustible 
resources of historic knowledge.'" It is to be hoped that his reminiscences have been 
put in some form to be made available to the public. 
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The loss of such a man to the State and to the people is irreparable. A great light 
which spread its rays for a lifetime has been extinsniished. Among the early settlers 
of the State, with whom Judge Gillespie had the most cordial and friendly relations, 
was our first Lieutenant-Governor. Pierre Menard, and hence it was that when Mr. 
Charles P. Choteau, of St Louis, determined to erect a monument to that man whose 
memory is so dear to Illinoisans, he selected Judge Gillespie as a member of the com- 
mittee to carry out his purpose. That led to a visit to Easkaskia in the last days of 
September, 1883. That old town, which at the present time has hardly an existence, 
but which for a century was a seat of empire, and which has a history of more than 
romantic interest was where Gov. Menard had lived for fifty years and where he died. 
An excursion to that interesting locality was proposed by Mr. William K. Ackerman, 
President of the Illinois Central Railroad, and a prominent member of the Chicago 
Historical Society, whose interest in Illinois has not been obscured by the exactions of 
a business life. 

He invited the President of the Chicago Historical Society— the Hon. Isaac N. Ar- 
nold, who paid the last great debt of nature in April, 1884— Judge Gillespie and myself 
to accompany him. Passing a most interesting day at Kaskaskia the first day of Octo- 
ber, 1883, Judge Gillespie returned with us to Chicago, and I was honored by having 
him as my guest; and when he left us for his home the following day, after a most de- 
lightful visit, I bade him, what turned out to be, alas, a final adieu. 

In March. 1880, Judge Gillespie read a paper before the Chicago Historical Society, 
entitled, "Recollections of Early Illinois and Her Noted Men. " and it is safe to say. in a 
historical point of view, there has never been a more valuable and interesting paper 
read before that society, and now that the author has departed there is lent to it an ad- 
ditional interest In his younger days, in 1828, when the tide of emigration was setting 
toward the "Fevre river lead mines. " young Gillespie joined the throng which was seek- 
ing that new Eldorado. Becoming myself a resident of the lead mines a few yeai-s 
afterwards, he was never happier than when recounting to me his experiences in the 
mining region. It was my hope and expectation that I should again meet Judge 
Gillespie at the meeting of the Bar Association, and it was only two or three days be- 
fore his death that I wrote him a note, telling him that I intended to be at Springfield, 
and trusted that I should have the happiness of meeting him there. But the letter 
reached him too late; the hand of death was already upon him, and two days later he 
expired. He has gone; a noble and generous heart has ceased to beat. It is only left 
to us to guard in our heart of hearts the memory of one to whom we were allied by so 
many ties of friendship, respect and affection. 
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THE LIFE AND SERVICES OF ISAAC N. ARNOLD." 



By E. B. WASHBURN. 



SYNOPSIS OF A PAPER BEAD BE?OBE THE ILLINOIS STATE BAB ASSOCIATION. AT ITS ANNUAL 
MEETING. HELD AT 8PBINOFIELD, JANUABY 13TH AND 14TH. 1885. 



Mr. Washburn commenced by saying tnat in the death of Mr. Arnold the bar of the 
State of Illinois had lost one of its oldest and most distinfiruished members. Admitted 
to the bar in Gooperstown, N. Y.. in 1836, in the fall of that year he removed to Chicago, 
and entered upon the practice of his profession. He soon gave evidence of that legal 
ability which, in later years, placed him in the front rank as a lawyer. In 1841, he was 
brought to the special notice of the profession by his connection with the celebrated 
case of Bronson vs. Kinzie and others, and which he prosecuted to a final decision in 
the Supreme Court of the United States. The case arose in a critical time in the history 
of Illinois, and it involved the constitutionality of the stay laws enacted by the Illinois 
Legislature; -it being contended that they impaired the obligation of contracts entered 
into before the enactment of the law. A suit was brought in the District Court of the 
United States, at Springfield, by Mr. Arnold, to foreclose a mortgage given to Mr. 
Bronson. He prayed for a strict foreclosure, and a sale to the highest bidder without 
regard to redemption, appraisement or stay laws. On a certificate of division of opinion 
between Judges McClean and Pope, the case was taken to the Supreme Court of the ' 
United States, and decided in January, 1843. Mr. Arnold presented the case in a writ- 
ten argument, and the principal points he made were fully sustained by the court. The 

' case has gone into the judicial history of the country, and is considered one of the most 
important ever decided by the Supreme Court of the United States. The opinion of 
Chief Justice Taney was one of the ablest and most elaborate ever delivered by that 
illustrious jurist. No one can read it at this day without being filled with admiration 
at the masterly manner in which he treats the great constitutional questions involved, 
and demonstrating that the pro^'ision of the Constitution, that no State should pass 

' any law impairing the obligation of contracts, was something more than a * 'barren 
ideality." He swept away the pretenses and subterfuges which had been advanced in 
order to obscure the true meaning of that great provision in our National charter, which 
has been the sheet anchor of our National honor and public faith. 

Mr. Washburn said there had not been a more just appreciation of Mr. Arnold as a 
lawyer and a man, than that made by George W. Lay, Esq., of Batavia. N. Y., who had 
been his law partner from 1847 to 1862. Mr. Lay says that Mr. Arnold was strictly con- 
scientious and honorable as a lawyer, and never lowered the standard of relation of 
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lawyer and client To all the profession he was courteous, polite and firentlemanly, with 
due respect for the court, the judfire and the opposing counsel, and indulging in no un- 
dignified and bitter language,— indeed, a model for the profession, always dignified 
and gentlemanly. As a lawyer he was careful and painstaking, examining and study- 
' ing the law and decisions critically before expressing an opinion or giving advice. His 
great forte, says Mr. Lay, was as an advocate before a jury, and in the examination and 
cross-examination of witnesses. His arguments were carefully prepared, and pre- 
sented with wonderful ability, —truly eloquent, clear, concise, no prolixity, but straight- 
forward and to the point He used no slang expressions, but choice, pure English, 
strengthened in delivery by voice, action and gesture. Mr. Lay says, that in all 
respects, without exception, he considered him the ablest, the most versatile and most 
powerful advocate he had known at the Chicago bar. 

Mr. Lay. turning aside from his reminiscenses of Mr. Arnold, speaks of the Chicago 
bar as he found it in 1847, which, distinguished by its power, its eloquence and Its legal 
acumen, was almost without a parallel in this country. Upon the death ot Justice 
Butterfield, Mr. Arnold was appointed in his place, and had charge of very important 
litigation, and which he brought to a successful termination. In the Supreme Court of 
our State. 

The records of the State and Federal courts show Mr. Arnold to have had an exten- 
sive and varied practice. His cases were generally of great importance, and involved 
extensive learning and called for the application of the most intricate and abstruse 
questions of law. 

Mr. Arnold did not confine himself entirely to the common law and equity practice, 
but was frequently employed in criminal cases, where he displayed his great intelli- 
gence and forensic powers. Mr. Lay says that he was particularly successful in cross- 
examination. He seemed to read the feelings, motives and countenances of the wit- 
nesses. In this respect our honored President, Judge Davis, has also borne his testi- 
mony to the same effect; for in a recent letter to me he said: "Mr. Arnold, in his prime, 
was one of the best cross- examiners in this country. 

Before entering Congress, in 1861. the political life of Mr. Arnold was measured by 
three terms as a member of the House of Representatives in the Illinois Legislature, 
from Cook county. There were many men of distinction in the House at that time, and 
some of whom have acquired a National reputation. Samuel Hackelton, of Fulton 
county, was the Speaker. William L. D. Ewing was the Clerk. Gen. Ewing had been 
Governor of the State in 1834 for fifteen days, and subsequently United States Senator 
for two years, —a gentleman whose courtly manners and genial deportment will never 
be forgotten by anyone who kney him. Gustavus Keener, of St. Clair county, was also 
a member; the best type of the German- American, the accomplished scholar and law- 
yer. Judge of the Supreme Court, Lieutenant-Governor and Minister to Spain. Stephen 
T. Logan, the great lawyer, and as a nist prius Judge, who never had an equal in the 
State. OrvlUe H. Browning, the distinguished lawyer and advocate. Senator in Con- 
gress and Secretary of the Interior, and once the honored President of dlir Bar Asso- 
ciation. John A. McClernand, for ten years a member of Congress, who added to his 
reputation as a statesman, a distinguished and honorable service as a soldier. Orlando 
B. Ficklin, serving four terms in Congress, still at the bar. but his love of the early his- 
xtory of our beloved State leads him into historic paths. 

. . Mr. Arnold was again elected to the Legislature from Cook county in 1844, and 
among his colleagues was David Davis, afterward a Judge of the Supreme Court of the 
United States, and then serving the State and the country with ability and distinguished 
usefulness in the Senate of the United States. Returning among us, after having worn 
so many honors, he shows his regard for our noble profession by accepting the posi- 
tion of President of our Bar Association. 

Mr. Arnold was again elected a member of the House, in 1856, as an Anti-Nebraska 
Democrat, who had supported Col. Bissell for Governor. He had hitherto been a 
Democrat in the strictest sense, and in 1844 was a Polk elector. • 

Mr. Washburn asked to be pardoned a digression, for he wished to make known to 
the present generation, so forgetful of our history, and often no frivolous, something of 
the real character of the founders of our commonwealth, to render homage to the 



Digitized by CjOOQ IC 



THE ILLINOIS STATE BAR ASSOCIATION. 49 



honesty, the firmness and the fidelity which belongi^d to their characters, but the 
attractions, the greed for gold and the ambition for place have usurped the thirst for 
justice, contemned the spirit of sacrifice, and belittled the austerity of duty. 

Mr. Washburn then passed briefly in review some of the earliest and most distin- 
guished of the founders of the common weath, and spoke particularly of Pierre Menard, 
the first Lieutenant- Grovernor of the State, a man whose name was a synonym of 
patriotism, honor, fair dealing and benevolence. A distinguished citizen of St. Louis, 
allied to Gov. Menard by ties of family, holding him in the highest reverence for all the 
virtues which adorned his public and private character, has already undertaken the 
erection of a monument to him, to be placed in our State house grounds. He refened 
to Charles Pierre Choteau, in whom survive those great traits of character that made 
his family so illustrious for half a century, not only in our neighboring State Missouri, 
hut in the whole northwest. 

After having spoken of Mr. Arnold as a lawyer and a man, Mr. Washburn alluded to 
his early life and political career: Hon. Isaac N. Arnold was born in the town of Hart- 
wick. Otsego county, N. Y. His father was a country physician, who, while conscien- 
tiously attending to the demands of his profession, added something to his limited in- 
come by cultivating a small farm in a town where all the people were devoted to agri- 
■culture. In that beautiful county of Otsego, with its picturesque scenery, its clear and 
limpid lakes, and its extensive forests, amid a population made up of the best type of 
the American character; Mr. Arnold first saw the light of day. It was in that compara- 
tive solitude that he drew his earliest inspirations, and laid the foundations, deep and 
broad, of that future life, distinguished for so much honor and illustrated by so many 
virtues. Thrown upon his own resources at an early age, he became literally the archi- 
tect of his own fortune. 

The conspicuous services of Mr. Arnold in the Legislature, coupled with his well- 
known ability, gave him a political status which led to his nomination and election to 
Congress in 1860. taking his seat at the extra session, July 4, 1861. He at once took a 
prominent part in the congressional proceedings. I was in the House of Representa- 
tives for sixteen years, and during the most important epoch of our country's history, 
and at a time when so many of the ablest men of the Nation were members of the House 
of Representatives, and was in a position to estimate and judge of men; and I can con- 
scientiously say, that I consider that Mr. Arnold was one of the ablest, the most useful 
and most conscientious members with whom I was associated. Always at his post in the 
House and in the committee room, he shunned no labor nor left any duty unperformed. 
He studied all question^ and weighed all arguments, pro and con, on every subject on 
which he was called upon to act. He never dazzled by brilliant speeches, got up for 
effect and to gain popular applause and cheap glory, but he devoted himself rather to 
the serious subjects of legislation with assiduity and Intelligence. 

On February 15, 1864, Mr. Arnold introduced into the House of Representatives a 
resoluti'-n, which was passed, declaring that the Constitution should be so amended as 
to abolish slavery in the United States. This was the first step ever taken by Congress, 
in favor of the abolition and prevention of slavery in the country. Tne Congressional 
Globe shows with what zeal and ability Mr. Arnold entered into the business of the 
House, and what light he shed on all subjects to which he gave his attention. He went 
to Congress to serve the country in its hour of peril, and not for the objects of an un- '* 
worthy ambition. His colleague and his friend, I know how conscientiously and 
laboriously, how honestly and how ably he discharged his every duty. To those who 
knew him it goes without saying that he was thoroughly incorruptible. There was 
never a lobbyist or corruptionist bold enough to approach him with even the slightest 
suggestion as to any action on his part favoring any object for private gain and not for 
the public good. Such was his high character, his incorruptible integrity, and his 
elevated code of morals, that no man ever dared to approach him with an improper 
suggestion in respect of his oflacial action. 

In 1862, Mr. Arnold was re-elected to Congress, but in 1864 he declined another elec- 
tion. After retiring to private life, he prepared for publication the ' 'History of Abra- 
ham Lincoln and the Overthrow of Slavery, " a work of surpassing interest and excep- 
tional value. Subsequently retiring from his profession, he then found leisure to 
devote himself to favorite literary pursuits. 
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It was in 1880 that Mr. Arnold broufi:ht out his ' 'Life of Benedict Arnold: His Patriot- 
ism and His Treason:" a most comely volume of more than four hundred paeres. The 
book has been extensively read in the most intelligent circles. While it provoked a cer- 
tain measure of criticism in some Quarters, yet it was generally commended for the 
ability, fairness and independence shown by the author. 

But the great work of Mr. Arnold's life, and upon which his reputation as a biogra- 
pher and historian must rest, is his ' 'Life of Abraham Lincoln, " now in course of pub- 
lication. His hisfory of Mr. Lincoln and the overthrow of slavery, though' an able, valu- 
able and interesting work, as I have described, was never entirely satisfactory to the 
author, so far as it treated of Mr. Lincoln. He determined, therefore, two years since, to 
write anew the ' 'Life of Abraham Lincoln" in the light of all the new material he had 
gathered. This life of Mr. Lincoln, enriched by a captivating style, carefully studied, 
and drawn from the most reliable sources of information, kwill become the standard 
life of a man whose name, linked in glory to that of Washington, will go down to the 
end of all ages. 

To everything he undertook Mr. Arnold brought the qualities of a ripe Intelligence, 
great vigor and a sound judgment. When at an age when most men rest, he was pur- 
suing to Its legitimate honors and rewards the career of a man of letters and of a 
historian. 

Mr. Arnold was one of the founders of the Chicago Historical Society, and served 
many years as one of its Vice-Presidents. On the 19th day of -December, 1867, he was- 
elected President, and held the position uninterruptedly until the day of his death. 

With an intellet;tual and finely chiseled face, of an erect and and well-formed per- 
son, of'quiet and gentlemanly manners, and courteous carriage and bearing, Mr. Ar- 
nold was a man who always attracted attention. He was the soul of probity and honor. 
Neither the purity of his private life nor the integrity of his public conduct was ever 
challenged; but in every position of life he stood before the world as an honest man, a 
cultivated gentleman, a good citizen, and a public servant without reproach. Those of 
us who have known him so well will always guard for him a profound souvenir of 
respect and affection. 
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LETTER OF REGRET. 



PiTTSFiELD, Illinois, January 12, 1885. 
Hon. Alfred Orendorff: 

Deab Sir:— When I promised you some three weeks since that I would prepare a 
memorial address upon the life and services of the distinguished jurist, the late Hon, 
Chauncey L. Higbee, I was suffering to some extent from a neuralgic affection of th!& 
head, from which I expected most confidently relief in a brief period. Unfortunately 
for myself, and greatly to my regret, it has since increased in severity, and has utterly- 
prevented anything like continuous mental application on my part. I had esteemed 
the compliment you paid me so highly, and it would have been so much ' *a labor of 
love" for me to have paid, before your honored body, my sincere tribute of esteem and 
affection to the memory of one, whom for more than a quarter of a century I had been 
privileged to consider an intimate friend, that it is with the greatest regret that I find 
myself prevented from so doing. Situated as I have been, had I undertaken it I could 
have done neither justice to the subject, your Association, nor myself. The subject is 
one worthy of the brightest intellect, and a proper respect therefor would permit of no 
meagre tribute being paid to so distinguished a jurist, and one who was so complete in 
all that constitutes true manhood. 

With much esteem, I am yours respectfully, 

J. M. BUSH. 
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THE RELATION OF THE ORGANIZATION OF COURTS TO 

LAW REFORM. 



By Van BUREN DENSLOW. 



BEAD BEFORE THE ILLINOIS STATE BAR ASSOCIATION. AT ITS EIGHTH ANNUAL MEETING. 
AT SPBINGFiELD, JANUARY 13TH AND 14TH, 18S5. 



Mr. President and Gentlemen of the Bar of Illinois: 

Two centuries ago the philosopher Hobbes first taught the doctrine that society and 
Government exist by compact, and not by irresistible necessity, or, as the recent German 
philosophers say, by "unconscious will;" that the political state is a contract between 
those who administer it and the citizens, and did not exist in that fancied Eden of the 
philosophers— the state of nature. A century ago this doctrine became fashionable 
iMnong revolutionists, and hence we find it spread <iipon the record as axiomatic truth 
in our Declaration of Independence. T^hen systems of society were spun metaphysi- 
cally out of the a priori imaginings of theorists. He was but a poor philosopher who 
could not write a constitution for an empire before breakfast. But of late a severer 
school of scientific observers, historical, antiquarian, and archasological, probes an- 
. tiquity with its telescope, and instead of revealing to us society beginning in compact, 
it discloses a condition in which compact was impossible, of force, slavery, man- 
owning, man-sacrifice, man-eating, man-dwelling in caves, sharpening flints, his 
sense of justice, equity, and value all undeveloped, the creatures of fear and worshipper 
ot force. 

JUSTICE EMERGING FROM BARBARIC FORCE. 

The first judge whoever held court was therefore a savage protecting his own. His 
motive was not justice, but hate— deliberating to find out who most deserved his fury— 
who had in the sack of a city or the capture of a camp exceeded his share of the plunder 
or plotted against his leader. He thought only of others having rights as they were his 
own servants, retainers, henchmen, and vindicated them only as they were part of his 
own physical force. 

Professor Jebb, the historian of Greek oratory, happily portrays the low ethical 
idiocy as well as the braggart bombast of the ancient East, when courts first were held, 
by a paraphrase of the monumental inscriptions in which conquerers, who were of 
course the founders of courts, recorded their exploits, thus: 

"He came up with the chariots. He said that he was my first cousin. He lied. I 
impaled him. I am Artakhshatra. I fiayed his uncles, his brothers and his cousins. I 
am the King, the son of Daryavush. I crucified two thousand of the principal inhabi- 
tants. I am the shining one, the great and good." The administration of justice by 
such a person would be only an implement for preserving his own power and that of his 
tribe. Justice preserves these low characteristics in the degree that the judge is tribal, 
the organ of a clan or neighborhood, and rises to a broader equity in the degree that 
the judge is made independent of the tribe. 
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An English artist was recently attracted by high offers to visit the court of the Shah 
of Persia, who appeared ambitious to be considered both a patron and a connisseur of 
art. The Shah thought the Englishman's subjects all too tame for genuine art. "Paint 
me, " said he, "a beheadal, 'the executioner holding the severed head by the hair." Be- 
membering the picture of Herodias bearing the head of John the Baptist, the artist 
attempted it. When he had completed his ghastly work the Shah and his ladies were 
invited to criticise it. 

" What a botch you have made of it all, " said the Shah contemptuously. "One 
would think you had lived in a country where justice was never administered. Your 
head has been off above an hour. Let me show you the expression of the lip and the 
eye on a head that has just been severed." So saying he drew his rapier, called to a 
slave, "Come." The servant came obediently. The Shah seized the slave by the hair, cut 
off his head as if he were plucking an orange from its stem, and said to the horror-stricken 
artist: ' 'Observe, the lips of this head just severed are not pallid, as you have painted 
them, and the eye is not yet dim." In scenes like these force is the towering oak at 
whose feet justice struggles in the shade of a trembling violet. 

In Boman law the rruioister preceded the judex. We retain both names, embodying 
in magistrate only the idea of executive force and in judge only that of discrimination. 
We style our Presidents and Governors chief magistrates because they chiefly stand 
for the collective force and power of the State, but we do not call them chief justices or 
judges because the judicial function has been divorced from the forcible. In our courts 
the writ issuing and writ enforcing function, which in the infancy of society dominated 
over the discriminating, is relegated to the clerks and sheriff, or even to the attorneys 
and their clerks, who thus become servants of the court, not its masters. That the dis- 
criminating function was until very recently the accident of justice we see in Shake- 
speore's * 'Merchant of Venice," where the official magistrate, upon the authority of a 
mere private letter from a friend, surrenders the decision of Shylock's suit with An- 
tonio to the beardless student Portia. 

In our ancestral government of England this discriminating function first asserted 
its pre-eminence over the magisterial when the judges of the King's Bench, though it 
was still officially styled * 'the Court of our Lord the king before the King himself. " re- 
fused to the King the privilege of deciding causes in his own court 

OUB EXALTATION OF THE JlTDICIAIi FUNCTION. 

In our 'American Bepublic the distriminating or strictly judicial function arises into 
a dignity never before knpwn in history, and nowhere else visible upon earth. For 
here only, among all nations are the judges consulted upon the question whether a 
statute enacted with the forms of law shall be adjudged to be law. Nearly every poten- 
tate on earth is sworn to reign according to the ancient fundJimental customs of his 
realm or ti*ibe. In nearly if not quite every part of the world there is a fundamental 
law, unwritten but assumed to be known to all, which monarchs and chiefs promise to 
obey. Here alone are the courts empowered to decide whether legislatures have in a 
particular statute obeyed the fundamental law. 

In the Supreme Courts of the United States and of the several States, when the con- 
stitutionality of a statute is in question, there occurs an exaltation of the judicial func- 
tion in presence both of the magisterial or force- employing function and of the legisla- 
tive or politic function which is like the transfiguration on the sacred mountain. Then 
the raiment of all three was "white and glistening." but the glory which in the form of 
Moses typified the law's penalty, and in that of Elias shone for the prophet's hope» 
paled before the searching luster of him who stood for a purer righteousness and a finer 
equity. 

Because we exalt the judicial function higher, let us not. however, rush to the con- 
clusion that we perform it better than others. Let us examine critically the conditions 
which must precede right judgment in all controversies. 

CONDITIONS OF BIGHT JUDGMENT. 

These conditions are: 

1. A sound state of popular belief as to what is right. No jurisprudence can rise 
higher than that average public conscience of which it is the official expression. If 
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people geDerally believe in witchcraft even a Sir Matthew Hale may order the witches 
burned. If the people generally believe the sun revolves around the earth their judges 
will order Galileo to prison. Every generation ot men until now has had for its leading 
Incentive some great popular delusion. Men were as well satisfied— all men were— a 
thousand years ago that the holy sepulcher ought to be recovered from the Mohamme- 
dan as we are that the rule of the majority will be good government. Yet the crusades, 
which all Europe thought to be religious, we perceive to have been despicable, silly, 
and barbaric. 

2. Next after the condition of public opinion a true administration of justice de- 
pends on the wise system of selecting judges, which will secure vigor, learning, inde- 
pendence, and impartiality both for questions of law and of fact, of expediency and of 
expertness. 

These conditions supplie4, courts will dispense justice; without them. Injustice. 

The law is not first made and the courts appointed to administer it; but the courts 
are first appointed to administer it, and only as they proceed with their work does the 
actual law which they administer come to exist Nine-tenths of all statutes and con- 
stitutions merely re-enact law previously declared by the judges, and the most opera- 
tive clauses in our bills of rights were watch-words of Roman chief and Saxon churl on 
the Tiber and the Po when the first hill^tops of European civilation were kissed by the 
rising sun. Law which is not borrowed by the Legislatures from the courts is generally 
inoperative and can not be enforced, or mischievous and has to be repealed. 

SOUBCB OF MORAL STA.NDABDS. 

What is the modern every-day ethical standard which underlies the judgment of 
our courts and determines what we shall think to be right and what wrong? The public 
conscience is a composite affair, made up to-day chiefly of a sense of utility and profit 
to society. A hundred years ago every crime was thought to be the direct instigation 
of the devil and every indictment for murder declared it to be so. The criminal being 
possessed, it was only a question of hanging, burning, or drowning. Now, however, 
our statists multiply on every hand such statements as these: "In Cis-Lithania (Aus- ' 
tria), in 1871, out of 21,620 persons convicted of crimes, 18,820 were utterly destitute, 
2, 637 were on the verge of destitution, and only 163 were well to do." A people who re- 
gard crime as due chiefly to industrial incapacity will approach the question of its 
punishment with a far different public conscience from one which regarded it as the 
work of the devil. 

I think the underlying notions in our National life are theSe: 

1. The test of right is utility, i. e., whatever tends to promote the highest confort of 
man. This is the basis of our ethical judgments. 

2. Society at large is a mass of equal units, and hence the question of what will 
promote the highest comfort of man is to be decided by majorities. This is the basis of 
our political judgments. 

3. Majorities can do no wrong. On this we found our system of Government, or, if 
we regard systems of Government as of involuntary growth, this is the creed to which 
ours gives expression. 

We have got away from a king who can do no wrong to a people who can do no 
wrong. Away from an infallible parliament to an infallible polls; away from an in- 
spired pope who does not know that Peter was never in Rome, to an infallible town 
meeting of National dimensions, each of whose voters confesses his lack of time and 
skill for affairs of Government, but devoutly assumes that the collective and aggregated 
inattention to public affairs which characterizes each individual of the mass, becomes 
when added together in a popular virdict by the ballot, the inspiration of the Holy 
Ghost. 

OUR PRESENT THEORY 0¥ COURTS. 

Upon this theory courts are organized and juries qualified. Who shall be our judges? 
For the State, those whom the majority of the people of the State select. For the cir- 
cuit, he whom the circuit majority selects, and so for the county. Who shall be our 
jurors? Answer, the voters— the people— the majority. Any qualiflcations required? 
None whatever, except a Legislative flourish of rhetoric which can not be enforced. 
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Only two or three of all our State constitutions require any of the judges to be members 
of the bar, and the** practice of selecting lawyers is a merely unwritten law. How does 
it work? Its upshot is to change the standard of jurisprudence to this: "Whatever is 
popular in our district is law. Unpopular judicial decisions are not law. Unpopular 
litigants are in the wrong. Unpopular crimes shall be punished. Unpopular statutes 
shall be declared unconstitutional. The final test of all law, of all ethics is. Do the 
people of the district for which the judge or court sits approve? 

In a murder trial the question has ceased to be, "Did the accused commit murder? 
l)ut did the deceased deserve killing, and we are constantly enlarging the list of causes 
for which a man may deserve killing, at the discretion of his neighbor, so as to draw 
Into it the most trivial offenses. In trying the question whether the deceased deserved 
killing, jurors carry into the jury box their own unwritten ethical code, not the statutes 
of Illinois. And if, according to this unwritten ethical code, as held by the jurors, one- 
half of whom have perhaps been On trial for like crimes themselves, or are liable at any 
moment to be, the deceased deserved killing, then the jury and the prisoner shake 
hands all around, and the deceased is lucky if he is not hanged in efflgy. 

This frequent looseness in the outcome of our administration of justice, is more 
<3onspicuous and revolting in criminal cases, but it is a legitimate and inevitable result 
of a system of organizing courts which travels backward in principle from the State 
toward the tribe, or the local district as the fouhtain of law. 

The three indispensable requisites to a perfect judge are vigorously discrimination, 
legal learning, and impartiality. And of these the first two become mere aids in the 
■successful defeat of justice without the third. To be impartial a judge is quite as de- 
pendent on what he does not know as to be learned he is dependent on what he does 
know. He should know as little as possible of the prisoner, the litigants, the witnesses, 
the prejudices of the neighborhood, the attorneys who try the cause, and their local 
jealousies and quarrels. 

THE ENQIilSH SYSTEM. 

The English system of trying causes before judges who reside in some other cir- 
ouit, and of having all motions ih arrest of judgment or for new trial heard before judges 
other than the one who tried the cause, secured at once the greatest impartiality in the 
judge and the greatest independence in the jury. I refer here to impartiality between 
suitors. In matters between the crown and the people the judge retained a bias toward 
the power which appointed him. They were obtained in England by organizing a cen- 
tral "hive of justice" at the capital, from which* the justices went out in itinere or in cir- 
cuit to all parts of the realm, but each abstaining as scrupulously from trying causes 
in the county of his residence as he would a cause in which he had an interest, and 
prohibited from doing more than sending his minutes, or making st>me explaiiation not 
Argumentative before the other three judges of the court when motions in arrest or for 
new trial were to be argued. For there can be ;io independence in a jury if motions 
which set aside their verdict can be made before the judge who presided at the trial. 
To allow motions which disturb the verdict to be made before the judge who tried the 
cause, providing nobody else before whom they can be made, and making the judge's 
reversal of a verdict without appeal, it is to convert the motion for new trial or in ar- 
€bst from a motion to review the errors of the judge on points of law into an appeal 
from the twelve men to one man on questions of fact, and that, too, to the man who, 
in the proper idea of jury trials, should vigorously abstain from intermeddling w^ith 
-questions of fact. "The law to the court and the facts to the jury" is a division which if 
lost leaves no reason for having a jury. The State of Illinois officially acknowledges 
that it has adopted a system of selecting judges which does not secure impartiality, by 
allowing every litigant, prisoner, and atterney to swear to it without rebuke and with- 
out being amenable for perjury. I do not know how often our judges listen to these 
affidavits that they are partial,_prejudiced, and the like, but I judge that some of th^^m 
must average once a day. Our motion for change of venue is not a judicial motion but 
a peremptory command, whereby perjury deliberately chooses its own judge from 
among the several nominated for its choice by the people. In our statutory pr« JvisJons 
concerning change of venue we virtually declare that the people have so boggled the 
choice of judges that we will transfer the choice from the polls to perjury Thus does 
our boasted w -rk of bringing justice to every man's door end in bringing falsehood to 
«vory man's lips. 
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THB BIAS OF THB PSOPI«E TOWABD LOCAUSH. 

But in so d«ing. the Lefirislature obe7ed the people. If an impartial judiciary were- 
offered them, on condition of tryinsr their causes before non-resident judfires. they 
would say. "We don't want any such impartial judgre. We prefer a judfi^e partial toward 
our circuit and toward the litigants and attorneys who are influential in nominatingr 
and electing him; who, being created by the will of our circuit, will always bend the 
knee to his creator, will feel our prejudices, entertain our likes and dislikes, render 
such decisions as we approve, and believe in such law as we admire. If the people of 
this circuit oppose collection of debt, we want a judge who will beat the creditor. If we 
wish cattle to run at large, our judge must beat the fences. If we want crops protected, 
he must beat the cattle. If our horses are stolen, we want a judge who will sentence a. 
horse-thief to' a longer term than a murderer, and if the mob hang the supposed horse- 
thief, will ignore it as one of the lawful diversions of a new country. If the people who 
sell wire fences, lightning-rods, patent rights, and insurance, reside out of the dis^ 
trict, they should be placed on a par with tramps. All the presumptions are against 
them. If we believe the stability of the home is more important than the collection of 
debts, our judge must aid our Legislature to beat the creditor and sustain homestead 
and exemption. If, under the title of pecuniary independence of married women, th& 
majority of the husbands in our circuit want to convert marriage into partnership firm, 
one of whose members can defraud without remedy, while the other holds on to the- 
proceeds of the fraud without redress, and both members share alike in the profits of 
the firm business, then we want a judge who will construe the married woman'^ sepa- 
rate property act favorably toward the woman, leaving the merchant creditor to charge 
his account to profit and loss. If there are more farmers than lawyers in our district, 
let the law be so interpreted that if a farmer recovers his farm through a lawyer's ser- 
vices, the latter shall have no lien on the land or the title papers; but If the lawyer 
collects the farmer's money and does not pay it over, he can be expelled from his pro- 
fession and imprisoned as for crime. If we like the land titles which we own better 
than we do the taxes which we pay, then let the tax laws be so arranged that it shall be 
easy to defeat a tax law and impossible to confirm a tax title, though it keeps the tax 
system in perpetual chaos. 

If our circuit hasn't yet got its railroads, then we want a judge who will decide that 
every county, town and school district has power to issue bonds in aid of railroads, and 
tax the people to pay them. But if our circuit has got all its railroads, then we want a 
judge who will beat all the railroads and help the grangers, who will find out the lowest 
rate at which anything is carried anywhere, and will make it ^e highest rate at which, 
anything can be carried in our circuit. 

COIiLKCTION OP DEBTS. 

The Circuit Judge of the most populous and wealthy circuit but one In Illinois in- 
formed me that the amount of debt collected through the instrumentality of his court 
would fall far short of paying the cost of running it, i. <>., the value of the time of officers, 
litigants, witnesses, jurors and spectators. He thought most of the Circuit Judges of 
the State had the same experience. Many semi-socialist agitators hold that society 
tends toward the abolition of collection of debt through courts, leaving no other remed# 
for refusp.1 to pay one's debts than the impaired credit. If thib be so. Illinois has been 
no laggard in the race. She has done as much to abolish collection of debt as any. 
And it is historically true that as society advances in wealth-making, and as firms and 
corporations grow rich, the harsh exercise of creditors' rights, disappear, and their 
present ability to enforce what is due is deemed of less value than the future trade and 
custom of the debtor. 

There is another and painful side, however, to this theory, that in trying to adapt 
justice to the good pleasure of the person uponwhom it is to be exercised, we are really 
favoring debtors or bringing any real relief to the honest poor, the unfortunate, or the 
ignorant. The withdrawal of efficient means for the collection of debts has two retro- 
active effects which are severe on these classes, and tends directly to multiply homi- 
cides and a substitution of force for law It causes creditors to make their rate of 
interest high enough to pay for the physical force necessary to collect their debt, and 
to insist on such a form of security as will enable them to collect their debt or recover 
possession of their lands rented by 
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without comine into oourt at all. If they cannot get these, they eive no credits or 
leases. To abolish the collection of debts, therefore, is to abolish the grranting of 
credits, excepting upon cut- throat conditions which waive all the debtors' legal rights, 
and preclude all resort to the courts. Mortgages are put into the form of trust deeds, 
and are foreclosed by the lenders' clerks, without aid from lawyers, and leases are 
manacled by clauses in which the tenant agrees never to know that there is a court of 
justice. Boards of trade decide their own controversies, and collect their own debts 
through their own courts; and banks, before making loans, require deposits of grain 
receipts, which virtually convert the discounting of a note into a pledge of grain in 
pawn. The business of petty lending upon jewelry and household furniture, and of 
selling personal property of small value, such as pianos and sewing machines, is done 
at such large rates of interest, on such wide margins as to value, and by means of such 
oppressive, cut-throat agreements as to the title to the property pledged as security 
for the loan, that the debt collector often appears in the role of a thief or a robber, col- 
lecting by means of his writ of replevin or distress the entire property sold, or on which 
the loan was made, after the hapless borrower or purchaser has paid a large share of 
the debt. 

Two years ago a woman, defending her doubtful rights under one of these cut- throat 
agreements, shot and killed the person who was enforcing it. She was applauded to the 
echo. This precedent adds another exception to the long roll of exceptions previously 
made by the unwritten ethical code of Illinois to the law "Tnou shalt not kill"— viz: 
unless the person thou si ay est is enforcing a cut- throat agi'eement concerning per- 
sonal property without the aid of a court. The inefficiency of the law causes both debtor 
and creditor to keep out of court; but, having agreed to do so, the debtor often finds 
that it is not the debt that Shylock wants, but the pound of flesh. Such a state of things 
is no boon in the long run to the debtor class any more than to the lawyers. Its grind- 
ing hardships, in thousands of instances, prove that nothing is gained for society by 
making our laws so inefficient for the enforcement of contracts that the parties by 
contract dispense with the law altogether, and in so doing are remitted to physical force* 

SATIO 07 HOMICrDSS TO POPULATION. 

The frequency of homicide is in direct proportion to the degree in which men 
attempt to govern each other without law. Mr. Bedfleld, in his discussion of "Homi- 
cides North and South, " asserts that the ratio of homicides to native population per 
year in the Eastern States is only one homicide to from 120,000 to 150,000 population, or 
say about one to each Congressional district, while in a considerable portion of the 
Southern States it is one homicide to 5, 000 or 6. 000 persons, or say 25 or 30 per year to 
each Congressional district. He asserts also as if it were a fact too well known to be 
disputable, that of the Northern States Illinois and Indiana have the greatest ratio of 
homicides to population. This tendency of free homicide seems to me to be due to the 
lack of confidence the people have in the courts as means of administering justice. 
This lack of confidence is founded ofi the anterior fact that the courts can not fully de- 
serve confidence, and this failure to deserve confidence in turn is due to the fact that 
they organized to secure partial and not impartial judges, and this in its turn is due 
to the desire of the people to dispense with all Government which in its turn indicates a 
very imperfect and deficient capacity in the people themselves for good government. 

THE JUBY. 

And now as to the jury. It is worth inquiry whether, in our jury system, which is 
a sort of mummy system as it stands to-day. there could not be injected some of the 
flexibility which the system enjoyed in the days of the Tudors and Plantagenets. Then 
there were at least sixteen different kinds of juries, adapted to different classes of 
questions. There was a jury of peers for the trial of a peer; and a jury one-half of 
aliens where a party to th6 suit was an alien; a grand assize selected of gentry, knights, 
and commoners where titles, landed estates, seignorages and dignities were in ques- 
tion; and a jury of peddlers and hucksters in the piepoudre where a huckster tricked in 
weights or cheated in his coins; a jury of women where pregnancy with an heir was to 
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be determined, and a jury of clerks where the lecrality of court fee& was disputed; a 
jury of priests where a man had pleaded benefit of clergry; and several other juries still 
in addition to our present ^nrand and petit juries. Our jury system has sunken in va- 
riety and flexibility simultaneously with the expansion in popular prerogatives, very 
much as the Frenchman found that the art of cooking had collapsed in America with 
the multiplication of religious sects. "Mon Dieu. ** said he, "what a country, " with 150 
different religious and only one gravy. How much happier is France, with 150 kinds of 
gravy and only one religion." So an Englishman of three centuries ago could say: "In 
our day we had few rights, but we had juries adapted to secure them. Now you have 
millions of nominal rights, while your single jury is a^ clumsy and imperfect a means 
of securing them as the Egyptian brace of crossed sticks were of plowing, " which, if 
held up on end and drawn by an ox, was a plow; if lain down on one side was a harrow, 
and if used without an ox was a hoe. 

THE ENOUSH PBOVISION. 

that none should be jurors but householders and freeholders, should be restored, or by 
some equivalent provision, persons of reasonable competency as business men should 
be secured. 

Jurors thus quallfled should also be enrolled according to their occupation and 
special skill, and it is possible that in certain cases affecting women in their relations to 
men, such as seduction, criminal conversation and breach of promise, abetter, fairer, 
more expert and level-headed jury would be obtained by summoning from among the 
matrons who are householders and freeholders in their own right, one-half the jury. 
Then, upon showing that a case calls for special knowledge, or that its facts lie within 
the range of one occupation, or of two occupations, men of that one or of those two oc- 
cupations could be called for and summoned. A patent case should be tried before a 
jury of mechanical engineers, a mercantile case before merchants, a building case be- 
fore builders. For even the principles of law applicable to particul^ kinds of business 
are misleading clews often to persons who do not look at them through a positive expe- 
rience in that occupation— to whom they are plainer without research than they can be 
made to those not engaged in them often by great research. We have one case in our 
Illinois Reports (46 111. 186) which any six sailors, sea captaifis, or persons of the least 
experience, would have decided correctly as soon as it could be stated, but which our 
Supreme Court labors over with great agony, and finally decides in a manner so per- 
versely erroneous as to be ludicrous. It virtually and literally decides that a vessel 
colliding with another vessel, by fault of which vessel is not inquired into, may recover 
the loss sustained by the collision from the owner of the cargo it is carrying to the ex- 
tent of the value of the cargo— which is exactly on a par with deciding that the omnibus 
driver colliding with another omnibus, may recover the damages sustained by his ve- 
hicle from the passenger whom he had inside. One man on the jury who is in the 
occupation to which the cause of action relates, is worth twenty who are strangers to it. 

In another case our Supreme Court hold that if a widow contracts with a monument 
builder to erect a monument over the grave of her husband, and in careening the shaft 
to put cement under it, lets it fall and breaks it to pieces , these broken pieces are just 
as adequate to express the widow's grief as the upright' shaft, and hence she must pay 
the full bill. A jury one-half of widows and one-half of undertakers would render a 
sounder judgment. 

I once tried a horse case before two successive juries, winning an unjust verdict on 
both occasions, partly because my opposing attorney, a fine real estate lawyer, knew 
nothing about a horse, and partly because neither juries knew anything about a horse, 
and partly because I myself did not. The suit was brought on a note given for the price 
of the horse; defense, fraud, deceit, and the complete worthlessness of the animal from 
the instant he was delivered. Th<? proof showed that my client, in delivering him, had 
driven him rapidly five miles to a landing, had then transferred him, warm with fast 
driving, to the bow of a North River steamer on a crisp morning in February, when the 
river was filled with ice. Thus he had rode six mile*? on the river, and whether blan- 
keted or not was not inquired into. My antagonist, however, staked his reputation on 
being able to show that the horse had been as worthless for the year preceding the sale 
as he was from the moment of delivery. In this he failed. But had the case been 
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before a jury of veterinary surgeons, they would have seen that my adversary was 
trying the case on a false theory, but that he had a good case, for it was the sail on the 
river that killed the horse, and for this undue exposure the vendor was responsible. 

THE CHABOB TO THE JUBY. 

But apart from the question of expertness, we have sinned against the integrity of 
the jury system in Illinois in two vital respects: 

1. Finding that, under our system of selecting for judges the most popular politi- 
cian of the circuit, and of having all our causes tried before the man who, perhaps, 
knew the larger number of men, women and children in the circuit, we had lost the 
sacred pearl of impartiality, we forthwith proceeded to gag the judge, and head off his 
known partialities by depriving him of his oral charge. The oral charge of the impar- 
tial judge is the very jewel in the brow of the jury system. Where the court is properly 
constituted, and the jury are intelligent, it dwarfs often in dignity, interest and value 
the summing up of the most eloquent counsel, and it is esteemed by all in just the 
degree in which it exhibits most clearly the law applicable to every possible phase of 
the facts without disclosing to the closest observer that the judge has any opinion con- 
cerning the facts. 

In lieu of this charge, we have substituted a privilege on the part of the judge of 
selecting from among the series of tangled and twisted conundrums submitted to him 
by counsel, such as he thinks he can give without reversing his judgment in the court 
above. They are frequently so involved that a German metaphysician could not com- 
prehend them. This converts this substitute for a charge from a means of elucidating 
the case in the interest of impartial justice to the jury, and treeing it from some of the 
clouds thrown over it by counsel, into a series of deep pitfalls dug by counsel on pur- 
pose to catch the judge, and reverse his verdict in the court above. In a suit brought 
by the employe of a contractor engaged in loading railroad cars, against the railroad 
company, for injuries sustained by the employe by the 

AliliEOBD MEOIJaENOE OF THE COMPANY 

In running their cara upon him, thirty- six of these tangled propositions were handed 
to the judge. The following is as simple as any of them, and yet it requires, for its 
proper comprehension, that a man shall be able to hold in dilution and keep his mind 
upon sixteen different hypotheses at once. It reads: 

• *If the plaintiff knew the location of the tracks of the defendant's road, (1) and adja- 
cent to the place where the injury was received, (2) and had opportunities of knowing 
the manner in which the switch at the south end of the elevator building was handled, 
(3) and in which cars and engines were operated over the track running through the • 
elevator, (4) and also had knowledge of the fact, if proved, (5) that the north end of the 
train, between the cars of which he placed himself, (6) extended into the elevator, (7) 
and could not be seen by him; (8) that the cars had been recently placed ih that posi- 
tion; (9) that the switch which threw some of the cars on to the track had been changed, 
<10) not by an employe of the defendant, (11) but by the "boss" under whom he was work- 
ing; (12) if such is the proof, (18) he was bound to know that he was in a dangerous 
place, and was therefore bound to exercise great care and caution to avoid injury; and 
if the proof shows he went into danger, (14) which by ordinary care (15) he could have 
seen and avoided; (16) no rule of law or justice can be invoked to compensate him for 
the injury he received." 

Now, when thirty-six such labyrinths of dialectic jargon af> this, no one of which 
can be accurately followed by the most intelligent mind, are thrust at once upon twelve 
qualified voters, twelve human males, and this, too, in lieu of the oral charge, whose 
function was to simplify, and all this because the people wanted partial, not impartial, 
judges, and therefore had to gag the judges whom they got, is it not likely that we 
would pay dearly for our whistle in our failures of justice? In one case, as is well 
known, the same lawyer, having occasion to submit the same proposition of law 
through two circuit judges, in different cases, both of which went to the Supreme 
Court, found that the Supreme Court had, at (he same term of courts in one case over- 
ruled it as not the law, and in the other affirmed it as being the law. 
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While on account of the known partiality of our judges, inseperable from their 
mode of selection, we have gagged them into virtual incapacity to help the jury, yet 
by giving each circuit judge unrestrained power to reverse every verdict for cause, in 
malice or in caprice, we destroy the jury in that only aspect in which they are of any 
value, viz, fU9 the ultimate ard final triers of questions of fact. We demand a system 
of electing judges which can only in its nature turn out partial judges, because each of 
us fondly thinks that our judge, if we help make him. will be partial to us. Finding our- 
selves tricked by these partial judges, we gag the judge, but turn him loose on the jury 
to destroy their verdict, because we say the jurors are so ignorant; and, lastly, we 
justify stupid juries by saying this is too democratic a country to tolerate any distinc- 
tion being made among men on account of their relative intelligence, honesty or social 
position. Thus like a row of bricks, the knocking over of one feature in that Constitu- 
tion of courts, which gave rise to the English common law, tumbles all the others to 
ruin. 

TAXABLE BILLS OF COSTS. 

The absence of taxable attorney's fees is equivalent to saying that in aU litigations 
the wrong-doer shall not reimburse the party who is in the right for his expenses of 
seeking justice. This blunder discourages two-thirds of the resort which would other- 
wise be made to courts of justice for redress, and destroys the value of much of the 
remainder. Only through a taxable system of attorneys* fees can any litigant get his 
full rights in court, for one of his rights Is to get his own without deduction for the 
cost of getting it. Its impending penalty converts the bar into a candid advisory coun- 
cil carefully sifting the facts of the case with a view to settlement, to avoid costs. 
Hence, in New York nine suits in ten begun are settled before plea filed. In Illinois, 
not one in a thousand. In New York so complete is the redress, that on claims against 
solvent debtors I have known attorneys turn bankers and -advance the whole face of a 
solvent claim on its receipt for collection. Here if the claim has to be sued at all, it is 
worth only fifty per cent, of its face, and an attorney who does not begin by probing 
his already embarrassed client for a large retaining fee hardly sustains the ethics of 
the profession. Having no system of taxable costs, we have no standard by wliich to 
gauge the value of an attorney's services, except the hopes and fears of his client One 
will do for $25 what another, if he has got his client cornered, will charge $2. 500 for doing. 
All this minihiizes the degree in which the bar and the courts serve the public, which, 
aft\Br all. is the measure of the respect in which they will be held. 

A State Senator of Wisconsin, a lumberman, informed me that in his Legislature 
there were only four lawyers, of whom only one was in the Senate. 

•'How do you make up your judiciary committee?" I asked. 

"For first class legal ability," said he, "we generally take an experienced capi- 
talist, a raihoad man or a merchant. But we have got farmers and lumbermen tliat 
are about as sharp as they make in law." 

"But why, "I asked, "don't the people elect more than four lawyers to a Legisla- 
ture?" 

* 'The few good lawyers, " he replied, ' 'would not bother with it. and the others are 
not as much respected by the people generally as the farmers and business men." 

Where such testimony is abundant, the bench and bar are working with a poor 
system, and are incurring more or less personal odium through its demerits. 

ITBMS OF CHABGE. 

At country circuits our courts meet and dawdle a good deal of time away indulging 
jurors, witnesses and counsel, because all exercise of power is unpopular. In Chicago 
our calendars are swelled and business blocked for lack of a good referee system- 
New York, where twelve times as much legal business centers, brings a suit to trial in 
a fourth our average time. Our denials of justice are so numerous that it is cheaper 
for most persons to stand their lossess and earn their money over again, than to sue 
for it. Though the suits are thus kept few relatively to the actual denials of justice 
ocouring in business, the few thus left overburden our machine. 

In England, thirty-five judges of the Supreme Court of Judicature perform all tne 
functions of our courts of general and appellate jurisdiction for the 28, 000 000 of England 
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and Wales. The total number of judges of record for the United Kingdom, having 
40.000,000 of people, is less than that for New York or Illinois, with a population one- 
tenth as great. Our entire country performs its judicial work through about 3,000 
judges, or not far from ten times the number required for a like population in Great 
Britain, France, or Germany. 

Doubtless some of the reasons why the administration of justice in our courts 
should be more laborious, and in the aggregate more costly than in countries having 
older civilizations, are, that the newness of our industrial growth gives rise to more 
litigation, and that the assortment of different classes of causes requiring differient 
kinds of legal knowledge, which is made in England anjiong different classes of courts 
and attorneys, is not possible here. There, where at least prior to the Supreme Court 
of Judicature act of 1873. divorce cases went only to a divorce judge, real estate cases 
only to a common pleas judge, criminal cases only to a judge of King's Bench, and so 
on. and each court had its distinct and trained class of attorneys and barristers, each 
lawyer and judge would be familiar with each statute, decision and rule bearing on the 
case in hand without special study. The familiarity of the attorney with such decisions 
would restrain the bringing of suits which were without merits. The familiarity of the 
court with both the practice and the jurisprudence of a particular class of cases, would 
enable it to get at the gist of a controversy, and dispose at sight of questions which a 
judge, whose life had been spent in dealing with a different class of questions, would 
require weeks of toil to thoroughly comprehend. 

DIVEBSITY OP PBACTICK. 

Owing partly to this lack of assortment of the cases which come before them, much 
of the time of our circuit judges is spent in dealing with questions of practice, which 
practically amount to instructions to attorneys how to do their business. And as the 
different circuit judges seldom agree with each other in these instructions, they are 
constantly engaged in writing the code of practice of Illinois in the sand, to be wiped 
out by the next wave of judicial decision which sweeps over the question. For in- 
stance, three judges sitting adjoining each other, in the same court house, have an- 
nounced three modes of practice on the question of attaching witnesses for contempt 
in not obeying a subpoena. One judge will regard the witness as sufficiently served if 
the subpoena has reached him, though in a letter by mail, and without the fees. An- 
other will attach only where the witness has been paid his fees in advance. A third 
will attach at the cost of the party applying for the attachment, unless he has paid the 
witness his fees in advance. Each of these rules prevails in certain other States, but 
In Cook county the three are independently administered under one roof. Where the 
diversity of practice is so great between the different judges sitting in the same county, 
what harmony can be expected between the judges of different circuits, or what mode 
can there be of knowing the law except to know the judge? Indeed, an attorney who 
knows the judge well and the law badly, is far better eiiuipped than an attorney who 
knows all the law, but not the judge. Yet we all know, as a general principle, that in 
the degree that the law means the individual will and judgment of the court, as distin- 
guished from the aggregated judgment of all jurists, it is abolished as a science or 
universal rule, and converted into a mere reign of caprice. 

justices' shops. 
An evil seriously felt in Chicago is a wretched system of running competitive jus- 
tice shops against each other for the profits to be made out of the business. The State 
which salaries judges to dispense justice to the rich ought not to farm out to the cun- 
ning the privilege of pretending to give justice to the poor, when in reality they are 
merely entrapping the poor into giving wealth to them. Our city of Chicago at least 
should be districted, the justices remanded each to his district and suits brought 
essentially in the district where defendants reside. Justices' judgments should not 
be virtually annulled and a retrial in the Circuit Court had merely, by filing a bond, 
but like any other judgment, should be reviewed only for error— not in the Circuit 
Court, but by the County Judge. To load our Circuit Court dockets with cases once 
fairly tried bofore a justice merely because the defendant has filed a bond, is baffling 
with and abolishing justice. 
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The State system of taxation is brought into a condition which in Ghioaso is 
almost chaotic, the agerecrate real and personal property of the city being assessed, 
while we have 650.000 population, for a third what it was assessed for when we had 306.- 
000 in 1872. Throughout the State the chaos is hardly less. It grows out of the consti- 
tutional clause requiring that a power to sell for taxes shall involve the judgment of a 
court, and cannot be removed without constitutional amendment. 

CBIHINAIi SYSTEM. 

Much in our criminal system is utterly meretricious and unsound. We cannot 
arrive at a prompt administration of criminal justice unless the judges, jurors, and 
people believe in the efficacy of the system. But who believes in the efficacy of our 
criminal system, i. e., that it either protects society or reforms the criminal. Very 
few. The thing that would be best for the criminal, and for the country, viz., for him 
to run away to Houth America. Central Africa, or Borneo, we. at great cost, prevent by 
sending after him and bringing him back, as if his presence were of great value. 

Criminals are of two classes, the sporadic and the professional. The sporadic are 
those who become criminals through a conjuncture of circumstances which will pro- 
bably never occur to them again. Punishment is not needed to deter them from crime, 
as they would not again commit it if left unpunished. Nobody expect-s Daniel E. Sick- 
les'will commit another homicide, though he was not punished for that of Key, or that 
Wilkes Booth would kill another president if he had not been punished. The only 
mode of protecting against such sporadic cases is to prevent the recurrence of the 
conditions which in sporadic cases gives rise to them. If republics become govern- . 
ments by popular convulsion, and the convulsed and hysterical class must assassi- 
nate, then let our presidents have body guards like a czar. The professional criminal 
on the contrary is nursed by our system of punishment. We hive him with others in 
a grand conservatory of crime, thus giving him a hot-house growth in villainy from 
which we expect him to graduate to a permanent career of crime. 

Judge Anthony, of Chicago, when criticised for suspending sentence on a youth 
rightly answered: " I knew his father and I wanted to save him! " What a mockery 
is the name penitentiary when all men know that these nurseries of crime never pro- 
duce penitence. 

WHAT IS CBIME? 

Crime is the disposition to attain results by force or fraud, which civilization for- 
bids to be obtained except by industry and compact. The same acts which are crimi- 
nal in a higher civilization are noble in a lower. We punish piracy, but piracy gave 
birth to commerce. Rape and robbery founded Bome. We punish counterfeiters, but 
our most eminent American economist has declared sincerely that the counterfeiters 
were more useful than the bullionlsts, for they were the only people who were trying 
to make money plenty. Many acts which tend to promote the security of the individ- 
ual and the perpetuity of the species in savnge and barbarious life, perhaps nearly alj 
of them become crimes in civilized life. Crime, therefore, is the insistance by an indi- 
vidual in the midst of civilizees upon reviving, practicing, and profiting by the ethical 
notions of barbarism. It is the mode of self-preservation adapted to the lowest indus- 
trial conditions. In short, it is a preference for barbarism. 

HOW CRIMINALS SHOULD BB CABED FOB. 

This definition of crime answers on its face the difficult question, what should be 
done with criminals? They should be sent where they can get all the barbarism they 
want This advice is so old that it seems new. In Job exile to an island is a familiar 
idea. All nations have practiced it until recently. Engiand started her empire in 
America and in Australia by it. We are maintaining fifty public nuisances, monasteries 
of malignity, for the more complete eradication of virtue in the depraved than is other- 
wise possible, filled with 60.000 convicts, who to our civilization are mischievous. To 
Stanley's new state on the Congo, where the conditions of sensual existence are easy 
enough for the most incompetent, they would be an invaluable help, industrial mis- 
sionaries, better than missionaries, for, being more nearly like the rogues among whom 
they would be sent, the two would better understand each other than either of them now 
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understand the missionaries. We spend vast sums of money and months of time and 
learning in litigating the question whether a man is a criminal or a lunatic. In fact, 
the question is immaterial. Both need nearly the same treatment, viz., easy condi- 
tions of physical support by light labor, freedom as nearly as possible from all re- 
straint, and especially from the highly complex restraints of civilized society; plenty 
of play and amusement, in fact, just the conditions which asylums and penitentiaries 
do not supply. Especially the criminal needs his wife and child which the penitentiary 
takes away. 

When the relatives and friends of criminals receive letters from their convict 
friends in Africa advising them that they are doing far better there than they ever 
could here, and would not return if they could, convictions of crime will be easy and 
crime will diminish, because the persons who now constitute the criminal class will be 
drawn off and usefully employed. During our war crime ceased throughout the coun- 
try, because the war created a demand for the criminal and made him useful. Colon- 
ization of criminals will do exactly the same thing. 

I would like to see the treatment which we apply to missionaries and criminals ex- 
actly reversed by sending the criminals to the heathen and placing the missionaries 
under the operation of that great forcing process, the penitentiary, of course with such 
changes in the nature of the institution as would adapt it to its new inmates, but adher- 
ing to the principle that righteousness, like crime, is best cultivated by gathering large 
quantities of it together in one spot.- We should then be intensifying piety at home as 
we now intensify crime. If it would bring out our missionaries as much better as it now 
makes our criminals worse, our homo righteousness would be irresistible. Russia 
finds this process of forcing Nihilism in her universities highly successful. And if life 
among the heathen should kill off our exiled criminals as fast as it does our mission: 
aries, whose average life abroad is three and one-half years, we could have the satis- 
faction of knowing that though they perished on a foreign shore, it is in a good cause. 
In dealing with the heathen, also, we would then exhibit that master stroke of strategy 
which alone can win when we undertake to deal with people below our own level of get- 
ting down to their level— stooping to conquer. One reason why heathens cannot get 
along faster with the missionaries is because the ethic of the missionary, unless he comes 
to them baked, is too high for them. They can not trust a man who does not mean to 
cheat them; who looks upon the restraints of civilization as too few instead of too 
many, and upon the methods of industry as being too sordid instead of too honest, who 
takes no delight in stealing, does not know what it is even to lie, owns only one wife 
and never whips her. In their inability to comprehend him they unconsciously believe 
that he must keep on hand some concealed stock of deeper villainy than they have 
found him out in. They will not ethically and sBsthetically mix with him. They are 
like the American Indians in presence of the Puritan and Saxon, between whom there 
could be no blood-fellowship— nothing but extermination from the Atlantic to the Pa- 
cific. B'lt in Mexico, where the treacherous Spaniard; in Canada, where the easy- 
going and licentious French; in Brazil, where the maurauding Portuguese taught a 
lower standard of morals, the races blended and intermixed and made neighbors, and 
the savages were saved and civilized. So should we send to Africa our criminals, the 
Africans would meet them on the strand and say: "We love you for the enemies you 
have made. You hate the restraints of civilization. So do we. You want more liberty 
and more rights. Help yourself. There's no police here. You'd like a little license; 
take plenty. It's the custom of the country. What do you ask in return? Only that if 
you have got any new tricks that we haven't, show them up. How about that Demo- 
cratic fraud in the Eighteenth Ward of Chicago? We'd like to learn a little about what 
the politicians in your country call reform. It's too deep for us." 

Thus you see they would mix perfectly, and Afric's sunny strand would be 
Christianized. 

Perhaps I o«nn best explain this necessity of getting down to people's level morally 
by an incident of the campaign of 1872. I had been addressing an audience chiefly of 
Germans in Southern Illinois, preaching Horace Greely. reconciliation, stretching 
hands across the chasm, and the great need of reforming General Grant, and felt a 
sort of impression that I was using a quality of Greek a little too Corinthian for my 
audiancc. At the close a Dutchman came to me and said: 
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"Mister, ve vote mit Greely, but ye bet you done know vy. It is not for any of yoor 
reasons if ve know it. As to de South, ve vip de South, and de South knows it Dere 
is noting to srush over in dat on eder side, and ve done ffush. Ye done vote mid 
Greeley for his abolitionism, for de nigger is no good any vay; nor bailin' Jeff Davis, 
for Jeff Davis is no good too, more as de nigger. Ye done like Greeley for drinkin no 
beer. Ye radder have a man who drink. Ye done like Greeley iroin agin de war— war 
makes srood times; nor for bein' so mighty honest as you tell about, a man dot vont 
take vot he can get is layin* back for bigger game every time. But ve vole mid 
Greeley, because he is de regular nominee of a Democratic National Convention. 
Dat is shust all dere is to him," 

so LB OUB CBIBONALS LANDED 

on foreign shores, the natives would call upon them, "Where are your credentials?" 
A regular conviction of crime certified by a court and jury would be satisfactory. It 
would admit them as the profanity of the gambler with the white neckerchief admit- 
ted him into Girard College. 

The London Times says: 

"It is always easy, by an appeal to experience nnd practice, to exhibit the defects 
of an existing political system. As no human device is perfect, such defects are cer- 
tain to exist. It is almost equally easy to show how these specific defects may be 
abated or abolished by a proposed alternative system. But the defects inherent in 
the alternative system are not so easily detected. There is no experience to reveal 
them, and the advocates of the new system are sure either to pass them by in silence 
or to overlook them altogether. 

I concede the great difficulties of the work, but I see no reason why the people of 
Illinois should rest satisfied without the attainment of State jurisprudence and prac- 
tice, which shall combine the best elements of all systems, so far as they can be 
adapted to our condition. Such a boon would confer undisputed honor on the bar and 
bench of the State, as well as command the confidence and respect of that common 
people, who have the right to find in it a chief aid to their security and prosperity. 
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THE STUDY OF LAW IN POPULAR EDUCATION. 



By JAMES S. EWING. 



BEAD BEFORE THE ILLINOIS STATE BAB AS8<^CIATIOK. AT ITS ANNUAL MEETING 
HELD AT SPRINGFIELD, JANUARY 13tH AND 14TH, 1885. 



Gentlemen of the State Bar Association: 

About one hundred years ago a young lawyer, blushing under the recently 
conferred honors of an Oxford professorship, delivered a lecture on the theme 
which is the subject of this paper. If any of you should detect a seeming simi- 
larity between the ideas advanced a hundred years ago and to-day, I can only say 
by way of apology that while originality is a most excellent thing generally, there 
is an exception in favor of a law book or a law lecture. Because, if there is much 
of originality in a law argument yotl may be sure there is not much law. The law 
as a science is one of precedents. Every thousand times a thing is done, the nearer 
it becomes a custom, and every thousand times a thing is said, it becomes the better 
law. 

I will not attempt a definition of the term Liberal Education. But assuming that 
it comprehends something beyound the ordinary learning of the schools; something 
beyond a mere knowledge of the dead languages and loprarithms ; that it is the re- 
sult of a study, training and experience which equalize, quicken and enlarge the 
natural powers of the mind, rendering them subservient to the genuine aims of 
life, an argument may be found growing out of the very nature of education itself . 

Perhaps the poorest lawyer any of you know is the best Latin and Greek 
scholar. The converse of this proposition, however, is by no means true, for the 
best one is not deficient in scholarly attainments. 

The times we live in daily demonstrate new propositions in regard to educa- 
tion. The men best calculated to enter the contest for the prizes of life; to stand 
the rude shock of contending interests ; to grapple successfully with the soldiers of 
fortune in the wild strife for life's victories; keep up with the march and come off 
conquerors in the contest for success, are not always, perhaps not oftenest, what we 
call educated men. And yet they are. Those strong, bold representative men who 
are the architects of the splendid enterprises of the day; men who build railroads 
across continents ; comprehend the world in their commercial transactions ; amass 
princely fortunes; establish newspapers ; build colleges and found splendid chari- 
ties; who make life more pplendid and the world better; those living examples of 
crude energy, force and enterprise, are they not educated men? 

They may have no diplomas nor collegiate degrees; can neither conjugate a 
Latin verb nor solve an equation ; yet educated by contact with men, by association, 
by travel ; their minds trained, balanced, cultivated, quickened by the varied ex- 
periences of actual life ; their manners ornamented and sof tenud by the courtesies 
and amenities of polite society. They are the successful men of the day. 

—5 
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I do not wish to be understood as advocating any utilitarian system of education. 
Thlit system which would discard the study of the dead languages and higher 
mathemetics, is little better than the one which would restore the practice of the 
cloister^ and the learning of the schoolmen. But a liberal education will supple- 
ment the ornate with the practical. Beguarding a knowledge of the dead lan- 
guages, as a key merely to unlock the storehouse of ancient learning, its possessor 
has gained ground, and entering in where others can not follow, he gathers fra- 
grant Howers and priceless pearls. He has access to, and acquaintanceship with 
the Old World^s orators, poets and lawgivers ; traces the origin of our language, and 
learns the history and philosophy of laws and institutions. Fortunate, however, if 
he mistake not the key for the store-house, tibie instrument for the art, and becomes 
not a pedand instead of a scholar. 

Following the truth through the intricate mazes of mathematical demonstra- 
tion, the student may apply the principles of pure reasoning to practical sciences, 
or train the mind to detect false principles of political economy. But if his aim 
and object is merely that he may solve successfully all the problems in the Differ- 
ential Galeulas^ he might as well be an interest table or a black board, so far as his 
living will affect the great problems of life. 

It is this judicious union of the ornate and scientific, with practical and use- 
ful, which constitutes the perfection of a liberal education. Can you not see, 
therefore, how growing out of its very nature l^ere appears the necessity of at 
least a general knowledge of the elimentary principles of municipal law, as con- 
comitant elements of a liberal education? That law which is the foundation of 
the State of which we are citizens, and the only protection of that society of whi(^ 
we are members. That law which is the guardian of all our natural rights, and 
the rule of our civil conduct. That law which permeates all social institutions, 
guards every ma,rt of trade, regulates every public and private relation, and pro- 
scribes the relative rights and obligations of every member of society. Can you 
conceive of a liberal education which presupposes ignorance of the law which 
secures all rights, redresses all wronjra, and governs and controls every action of 
life? an educated citizen, ignorant of the constitution of liis own government? a 
graduate ignorant of the law which incorporates the college conferring upon him 
its decrees? In every free State it has been considered desirable to make tiie peo- 
ple, at least the educated portion of them, acquainted with its laws. It is only in 
an absolute despotism, where the law is a bare resolution, confined to the breast of 
the legislator; where a Caligula writes it in small characters and hangs it upon 
high pillars, Cicero tells us that "in Rome in the days of the Republic, the very 
boys were obliged to learn the twelve tables by heart, a carmen necessarium^ to 
imprint upon their tender minds an early knowledge of the law and institutions of 
their country. " And Sir William Blackstone regrets "that the study of the law as 
a part of a liberal education had fallen into disuse. " He attempts to stimulate the 
youth of England, by referring to the fact that all the other countries in Europe far 
excelled their own in a knowledge of the law. "tn most of the nations on the con- 
tinent, " he says, "where the civil or imperial law under different modifications 
is closely interwoven with the municipal law of the land, no gentleman, or at least, 
no scholar, thinks his education is completed until he has attended a course or two 
of lectures, both upon the institutes of Justiman, and the local constitutions of his 
native soil, under the very eminent professors that abound in their several univer- 
sities. " 

"The law of England is a science to which the gentlemen of England have been 
more remarkably deficient than those of all Europe besides. " Our patriotism will 
not permit us to concede superiority to the English people in anything, even on 
a question of ignorance. The want of knowledge in regard to the fundamental 
laws of the land with our people is simply lamentable, even amongst what are 
called educated classes. Knowledge of the law is purely a legal presumption. 
But ignorance is the rule : amongst the men whom I understand now to be the 
framers and conductors of public sentiment, the editors of the newspapers press * 
amongst all the so-called learned professions ; not entirely a stranger with the legal 
profession; and growing into Egyptian darkness as it approaches the halls of legis- 
lation. 
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It would, perhaps, not be far from correct to say that one-half of the legal 
voters of the United States have become of lawful age within the past twenty years. 
Daring the progress of the civil war and the impassioned discussion of the p^ave 
questions growing out of it, there has been little opportunity and less inclination to 
study the philosophy and the history of our laws and institutions. How many of 
the young men who have assumed the responsibility of citizenship have even read 
the Constitution of the United States or the Constitution of their own State? Ours 
is a reading people. But has it ever occurred to you how different is the reading 
now and even thirty years ago? Daily newspapers, multiplied by the thousand, 
filled with the stirring events; the wars, the treaties, the deaths, the marriages, 
the failures and the crimes of the day monopolize all the spare time of the reader. 
One, two, three or four hours a day are spent in reading the newspapers. The 
electric telegraph has brought the world together, and the daily newspaper, with its 
associated press dispatches, its accounts of the markets, its catalogue of crimes, its 
"personals, " its reports of congresses, legislatures and conventions, and its editorial 
comments, is the epitomized history of the world of yesterday. We have not time 
to read of what the world did a thousand years ago. And one who should set him- 
self down with the serious intention of reading Rollins' "Ancient History, " or Ben- 
ton's "Thirty Years in the Senate, " would find on his waking from his Rip Van 
Winkle sleep, that we had made more history in the meantime than he had read. 
Good Christians no longer strengthen their faith and brighten their hopes by the 
perusal of Chalmer's or Wesley's sermons, or search the Scriptures in the light of 
Adam Clarke's Commentaries. The Independent^ the Observer, or some other de- 
nominational newspaper supplies their place. What editor of a daily newspaper 
has time to read the Spectator^ or model his style after the old English classics? 
And who of our modem legislators would lay aside his party paper for the Constitu- 
tion, Kent's Commentaries, the Federalist, the Debates in the Constitutional Conven- 
tion, or the expositions of Hamilton, Madison and Webster? Whether this is good or 
bad, it may not be profitable for you or me to determine, for we cannot change it. 
But the result of it all is, that a few do the thinking, while they cheat the public 
into the belief that they are actually thinking themselves. 

Our people read more and think less than almost any other. They are at the 
same time- the most intelligent and the most ignorant. Out of this peculiar condi- 
tion of our intellectual growth arises, as I think, a necessity for the study of i^e 
law. If we will consider for a moment the nature of the study itself this necessity 
will become more apparent. 

As a definition of law, I prefer the one twice before used in this paper, — "it is 
the guardian of all our rights and the rule of our civil conduct. It is the voice of 
the Supreme Power of the State, commanding what is right and forbidding what 
is wrong." It binds together all organized society, protects property, secures lib- 
erty and order and safety. It organizes governments and prescribes the rights, 
duties and obligations of the citizens. In every relation of Ufe the law fixes and 
determines and defines reciprocal obligations and duties. It enforces contracts, 
regulates trade, redresses wrongs, and protects society by the punishment of crimes. 
The ^eatest and most important affairs of nations, and the most delicate relations 
of private life are alike regulated by the law of the land. That government is the 
best whose laws best protect its humblest subject, and that people is the greatest 
whose people best obey their laws. The laws of the United States (a knowledge of 
which I claim should be part of the study of every educated gentleman) consist of: 

1st. The common law of England, so far as it is applicable to our form of 
goverment and political condition. 

2d. Portions of the civil law so far as it has been grafted upon our judicial 
system, and 

8d. The statutory or written law which is the outgrowth of national*and State 
legislation, superinduced by our necessities and the genious of our free institutions. 

The first consists of the ancient customs and usages of the English people ; the 
old acts of parliament, and the decisions of the courts up to the fourth year of 
James II., transplanted by our English forefathers, and declared to be the law of 
the land, so far as they are applicable to our politicfd condition, and unaltered by 
positive enactment. 
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The civil law comprifies that code of laws which was the outgrowth of Roman 
civilization, and became the foundation of the civil polity of all continental Europe. 
.Eminently wise and just and comprehensive, some of the best principles of our law 
are borrowed from this source. 

The third class comprises the constitution of the United States treaties, made 
in pursuance thereof, the laws of Congress, the constutions and the various acts of 
the legislatures of the several States. These laws are found in the various text- 
books, the archives of the nation, in the United States statutes at large, the revised 
statutes of the several States, the acts of the legislatures, and in the printed vol- 
umes of reported decisions of the Supreme, Federal and State courts. 

By this formidable array, I would not frighten our educators away from the 
study I am recommending. A very accurate and conprehensive knowledge of the 
general principles of the law can be obtained by reading Blackstone's Commenta- 
ries, Kent's Commentaries, Story on the Constitution, Parsons on Contracts, and 
some works on the laws of nations, to which should be added some of the more 
important and practical chapters of the statutes of our State. 

The more intricate and technical portion of the law of real property, the study 
of local statutes, the science of pleading and the rules of practice in courts of law 
can more properly be left to those who shall make the law their profession. 

It is not a dry and uninteresting study, as seems to be the popular impression, 
but replete with interest, its rules easily understood, its philosophy easily com- 
prehended. The student will find, if he enters upon the study, not only material 
for mental training but useful information, and that the law, like a grateful 
mistress, will reward her votaries, not only with her smiles but with more substan- 
tial favors. The careful study of the law, even to the extent indicated, will fit the 
citizen all the better for any occupation in life he may select. In the language of 
one of the greatest of English lawyers, "every occupation, every state of life, every 
art and science is well supplemented by a knowledge of the law. " Tf , in any 
country, it is essential that the educated portion of the people should learn the 
law, it is peculiarly so in ours. 

8. Orowing out of the nature of our social polity^ and tJie popular cha/racter of 
our government and laics. Here society opens its doors to the humblest citizen. 
We recognize no royal road to distinction. No long line of ancestry, no amount of 
hereditary wealth, no accident of birth or fortune monopolizes the honors a* d re- 
wards of life. Honesty, industry, and intellectual excellence are the only requi- 
sites. 

The lists are free ; any suitor may enter, and the smiles of beauty, the prizes of 
victory and the plaudits of the people, await alike the unknown knight, and the 
more favored sons of fortune. If he has but a strong arm. a high courage, and a 
noble bearing, it will not be asked whether his armor be fold or silver, or whether 
he springs from the ranks of the plebian or patrician. Every avenue of business, 
all the enterprizes of the age, the learned professions, courts of justice, the halls of 
legislation, princely wealth, all await, nay, court the young man of ability and am- 
bition ; they demand no impossible attainments, no accidental qualifications, no 
evidence of a birthright. This is not true of any other land on the globe ! But 
you can enter upon no vocation, you can choose no profession, you can engage in 
no honorable pursuit, which does not as a requisite of success demand an intelli- 
gent acquaintanceship with the laws which enter into every contract, regulate 
every trade, prescribe every custom, organize every corporation, and enforce every 
public and private obligation. 

In merchandizing, a knowledge of the law of contracts, of sales, of delivery, 
of merchantile papers, of insurance, would seem to be essential, and just now a 
little information in regard to the law of bankruptcy, judgment notes, and assign- 
ments, might not be unprofitable. 

Railroading, a business which, in the past twenty years, has grown in this country 
into such grand proportions, has become a profession in itself, " whose power terrifies 
the glance its magniflcance attracts." Very many active, enterprisiog young men 
have turned their attention thitherward. Success would not seem to be very certain 
without a knowledge of the law of railroads, comprising the relative duties and 
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rights of common carries, tiielaws of elections as applied to township and county sub- 
scriptions, the law of assignments by which bonded indebtedness is transferred to in- 
nocent bondholders; the binding obligation of legislative enactment as applied to 
railroad charters, and the law of eminent domain by which private property may be 
taken for public purposes. If one should feel called upon to enter the highest of all 
professions, the Gospel ministry, a careful study of the general principles of our code 
of laws would not be without profit. Founded as it is upon the enunciations of the 
Great Lawgiver, and recognizing as its foundation stone the pure ethics of Christian- 
ity, it has reared its courts of justice by the side of the (Christian temple, and the sun- 
light which gilds the one but reflects the glory of the other. 

In speaking of the medical profession. Hir William Blackstone, in the lecture be- 
fore referred to. frankly confesses, while protesting against the joke, that he could give 
no good reasons why his professors should possess a knowledge of the law, "unless 
they might make it useful in drafting the last will and testament of their patients." 

But the great advance in medical science, especially in analytical chemistry, has 
given use to one of the most important branches of the law, and no well-educated, 
scientific physician, considering that he is liable to be called upon at any moment to 
give evidence in the' courts, upon which may depend the most vital interests and often 
human life, deems himself qualified to enter upon the practice of his profession with- 
out a careful study of the science of medical jurisprudence. 

A man cannot even steal successfully without some knowledge of the criminal law. 
nor perpetrate a successful fraud without a legal learning sufficient, as It has been 
said, **to swindle inside of a definition." 

4. Ours is said to be a popular Government— that is, the people not only make their 
own laws but execute them, and every citizen is liable to bo called upon to perform 
some public act or fill some important public position. With our 100, 000 federal offices, 
from Postmaster to President, State offices from Governor down. County and Town- 
ship offices by the million, from the humble position of Path-master to the high office 
of Supervisor, citizens are liable, at any time, to be elected to one or a half-dozen of 
those offices— just as they are liable to any other calamity. To administer the Govern- 
ment, and to perform with credit these public duties, would seem to reciuire some 
knowledge of the law. Although I frankly admit that the success with which most of 
these offices have been filled in the past, without any such knowledge, furnishes a 
powerful argument against its necessity. 

Fielding, in his comments on Mr. Justice Thrasher, has some pertinent suggestions 
on this subject: 

** The higher we proceed amongst our public officers and magistrates, the less de- 
fects of this kind will, perhaps, be observable. Mr. Thrasher, however, the Justice be- 
fore whom the provisions above mentioned were now brought, had some few imperfec- 
tions of his magisterial capacity. I own. I have been sometimes inclined to think that 
this office of Justice of Peace reauires some knowledge of the law. for this reasoif. be- 
cause in every case which comes before him. he is to judge and act according to law. 

"Again, as these laws are contained in a great variety of books, I cannot conceive 
how this knowledge should be acquired without reading: and yet, certain it is. that 
Mr. Thrasher never read a syllable of the matter. This, perhaps, was a defect." 

This.much may, however, be safely asserted: that anyone who assumes to hold 
and enjoy a public office should, at least have a clerk who is familiar with some of the 
plain duties of the office." 

And to some of the higher officers, such as that of Congressman, United Statias 
Senator and Legislators, a personal knowledge of the law of bribery and some of the 
other provisions of the criminal code, may be of practical benefit. 

Applying these wise observations of the great novelist to our condition, we might 
observe as to some of the higher officers, such as Governor. Senator. Legislator, that 
at least some personal l^nowledge of the law was necessary, and in its absence they 
should have a clerk who possessed "some knowledge of the plainer duties of the 
office." 

The American citizen, just as he is liable to have the small-pox. may. in the politi- 
cal changes to which the country is subject and the strict eoforcemeot of the civil- 
service reform, be called upon to perform the duties of one or a half dozen federal 
officers, he may be a juryman, in criminal cases the supreme judge of the law. 
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The jury-system is the praotieal administration of the law by the people, and Is 
peculiar to the English and American systems of jurisprudence. Where the people 
make their own laws, select their own judflres. and through the jury-system adminis- 
ter their own legislation, there can be no oppression and tyranny, is only possible 
through the forms of law. 

Ignorance of the law on the part of the people may enable unscrupulous men to 
use its forms for unlawful purposes, and there can be no genuine law reform without 
a popular knowledge of what the law now is. 

I have said "the people make the laws, " and they make a great many of them. 
Entirely too many. The very best thing that oould possibly happen for the people of 
our State would be a ten years' adjournment of their Legislature. 

Without any preconceived notions on this subject, it would not perhaps be difficult 
to convince the people by argument that some knowledge of existing laws was neces- 
sary in making new ones; but this business of law-making is the only one I know where 
absolutely no (lualiflcations are required. In all the professions, in every occupation 
or pursuit, in all the mechanical arts, in every business of life, some preliminary prep- 
aration is necessary to success You can not make a time-piece, you can not operate 
a steam-engine, you can not preach or teach, nor plow, nor drive an ox-cart, without 
first learning how. It is only ihis knowledge of law-making which comes by inspiration 
"Indeed, " say a law-writer, "it is perfectly amazing that there should be no other state 
of life, no other occupation, art. nor science in which some method of instruction is 
not looked upon as requisite, except only the science of legislation, the noblest and 
most difficult of any. Apprenticeships are held necessary in almost every art, mechan- 
ical or commercial. A long course of reading and study must form the devine, the 
physician and the practical professor of laws; but every man thinks himself bom a 
legislator. Yet TuUv was of a different opinion. "It is necessary. " says he. "for a Sen- 
ator to be thoroughly acquainted with the Constitution: and this." he declares, "is a 
knowledge of the most extensive nature; a matter of science, of diligence, of reflec- 
tion, without which no Senator can possibly be fit for his office." How much we have 
advanced in 2,(K)0 years! 

There is a disposition on the part of the people to rely upon legislation as a remedy 
for all the ills of life. There is a spirit of iconoclasm abroad amongst the people seeking: 
relief from imaginary evils "by continual changes in the law." They complain of the 
law's delays, of its- technicalities, of its uncertainty and injustice; but these complaints 
when rightly appreciated where they are well-founded, which often times they are, 
will be found to be the result of unwise and inconsiderate legislation. Here, again, 
permit me to use the language of another which so much better expresses the idea I de- 
sire to convey. 

"The common law of England has fared like other venerable edifices of antiquity 
which rash and inexperienced workmen have ventured to new-dress and refine, with all 
the rage of modern improvement. Hence, frequently its symetry has been destroyed, 
its proportions distorted, audits majestic simplicity exchanged for specious embellish- 
ments and fantastic novelties. For to say the truth, almost all the perplexed questions, 
almost all the niceties, intricacies and delay (which have sometimes disgraced the 
English as well as other courts of justice) owe their original not to the common law it- 
self, but to innovations which have been made in it by act of parliament, overladen 
with provisions and additions, and many times, on a sudden, penned or corrected by 
men of none or very little judgment in the law." 

The two great causes of complaint by the people at this time are delays on the part 
of the lawyers and want of delay on the part of the tax collector, and, of course, they 
demand legislation to correot both abuses. 

The newspapers have raised a cry against our criminal code. The people re-echo 
the cry. "The law's delays, " say the newspapers. "It is the law's delays, " say the peo- 
ple . "Murder is becoming too frequent, " say the newspapers. "Too frequent. " say the 
people; and "change of venue, " "preemptory challenges. " "new trials. " "writs of super 
sedoas, " "repreves, " and "pardons, " by one dash of the legislator's hand are blotted 
from our criminal code, and the car of judicial civilization is rolled back into the dark- 
ness of barbarism a thousand years. There are no unmeaning technicalities of the law. 



Digitized by CjOOQ IC 



THE ILLINOIS STATE BA.R A8S0CUTI0N. 71 



but the outgrowth ol the accumulated wisdom, learning and experience ol ten centuries 
of judicial investigation; the safeguards of personal liberty, and the boast of the law. 

If there is any cause for just complaint, it arises from such inconsiderate legisla- 
tion as this: These continued changes by incompetent legislators who neither under- 
stand the laws they enact nor the ones they repeal. 

5. Again, a more general knmfjledge of the law mould greatly decrease litigation. 
Every practicing lawyer knows that one-half of the civil litigation in the courts arises 
from ignorance of the law. Lawyers are the only class of men who really fear litiga- 
tion, and every good lawyer settles more causes in his office than he does in court. 
They do not commence law suits on their own account. The thing is too expensive and 
uncertain. There is but one thing which a practicing lawyer can advise his clients with 
an absolute certainty, and that is, the absolute uncertainty of how a judge or a jury will 
decide a cause. 

All judges and lawyers, and the records of all of our courts, will bear witness to the 
vast amount of litigation growing out of mistakes of law, and ignorance of its plainest 
provisions in the transacting of important business. Informal conveyances of real es- 
tate, the construction of wills, litigation to enforce rights which do not exist, mistakes 
of ignorant draftsmen, are familiar instances. Every neighborhood has its great man, 
usually its justice of the peace. Of course, like Justice Thrasher, he has read no law 
books, but the certificate of election, in the estimation of his neighbors, like the laying 
on of hands, imparts its legal unction. He becomes at once the legal adviser of his 
neighbors, who, prior to his election, were no less learned than himself. A wealthy 
property owner applies for advice as to the final disposition of his property by a last 
will and testament. The result of their combined ignorance is an instrument which 
cannot be probated. The rich man dies. Then commence litigation, which gives em- 
ployment to courts and lawyers, and the intended heirs, if they do not inherit a property, 
at least inherit a lawsuit which lasts a life-time. 

" A little learning is a dangerous thing." 

There are plenty of men in every community " who know just enough to get men 
Tnto trouble, but not enough to get them out." 

When the good time comes, as I doubt not it will come, when the study of law is 
made part of the educational system in our common schools and in all our colleges 
and institutions of learning, much of this costly litigation which is the result of igno- 
rance, will cease, and the lawyer's occupation, like that of Othello, to a considerable 
extent, will be gone. This is a very unselfish view of the case: but there is this consola- 
tion, that this millennium will probably not set in in our day. 

But, in conclusion, permit me to carry the argument a step further. Nations may 
learn law with the same beneficent results. A nation is made up of individual citizens, 
and the educated classes of any people determine the nation's destiny, and stamp the 
impress of their character upon its history and laws. The hope is now indulged that 
the time is not far distant when all disputes between nations will bo settled by an ap- 
peal to law, and that international courts will be organized with full power to deter- 
mine questions of international law. and to enforce their judgments and decrees. This 
idea is engrossing the attention of the great jurists of every civilized country, and it is 
the grandest thought of the nineteenth century. War, as a means of enforcing na- 
tional rights or redressing national wrongs, is a great fraud. It is a disgrace to Euro- 
pean and American civilization. It should go back and take its place with "trial by 
water, " " trial by fire, " the ** ordeal by battle, " and other efl!ete relics of barbarism. 
War tries nothing. It determines nothing, settles nothing, except that one of the two 
is the stronger. An appeal to the "God of Battles'* is an appeal to evil passions. There 
is no " God of Battles." He is not thrice armed "who hath his cause just." Victory 
perches upon the banner carried by the strongest legions. The best needle-gun, the 
heaviest artillery, the most improved machinery of war, and the best drilled battalions, 
insure success; and the history of war is the history of national rights and individual 
liberty going down to death amid the smoke of battle. The Alexander Hamiltons are 
those who fall in the duel Ireland, Hungary and Poland have vindicated their liberties 
in a thousand battles, and the tri-colored flag of republican France bows in shame be- 
fore the armies of Imperial Germany. 
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The people who best understand the law and most readily obey it. are the least 
war-like. As the people are. so will the nation be, and a nation of people who habitu- 
ally refer their matters of dispute to courts of justic^e. will be slow to appeal to the 
arbitrament of arms to settle their national difficulties. And the sreneral dissemination 
of legal intelligence and the consequent love of order, is hailed by intelligent men all 
over the civilized world as the harbinger of that golden era of peace, when, it is said, 
" The lion and the lamb shall lie down together, and the nations shall learn war no 
more." 
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The Ninth Annual Meeting of the Association will be held in Springfield, 
commencing Tuesday, January 12, 1886. 
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